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Chairman’s foreword

This is the third year of my chairmanship of the Social Security Advisory Committee
and | have been struck by the continuing fast pace of change right across our
sponsor Department — the Department for Work and Pensions (DWP) and its
customer-facing businesses. On the policy front, we have seen proposals in the
Harker and Freud reports, and in the subsequent Green Paper, for some major
changes in social security and social welfare policy. In particular, the proposed
tightening of conditionality and contracting out of service provision for people of
working age have significant implications that we feel have not yet been adequately
explored. In the summary of our year’s work (Chapter One), and in our response
to the Freud report (Annex D) we set out some of our concerns.

During the year we have considered the consequences of a number of aspects
of the programme of change that the Department has embarked on. We fully
support the move to a much greater use of the telephone for the conduct of much
of the Department’s business but have always been concerned about the need
for flexibility and the option of face to face contact for particular cases, especially
the most vulnerable. We remain concerned that not enough consideration has
been given to this issue in the planning of new business models. In a similar vein
we have commented on the significant costs imposed on customers using mobile
telephones to conduct their business with Jobcentre Plus — costs that have only
recently been highlighted in the information that is offered to customers, either at
the commencement of calls or in public information materials. We have concluded
that planning large scale change sometimes seems to ignore such possible adverse
consequences and to fail to anticipate what will happen when things go wrong.
Another example of this has been the move to telephone claims for Social Fund
Crisis Loans which appear to have increased demand in a way that was not foreseen.
We have been pleased to note that Jobcentre Plus has responded constructively to
our concerns where problems have arisen but this is not a substitute for factoring
in a range of possible consequences in the planning process.

Our report of our visits to the Department’s operational sites points up the good
work of the front-line staff members we have met. They, too, have to cope with the
stresses and strains of rapid change and find solutions for customers when things
go wrong. We have also been much more proactive this year in seeking out local
stakeholders — advice workers and the like — when we go out on our visits. This
has been a valuable experience for us which has given us a new perspective on
how policy translates into the customer experience.

At a national level we have been building our stakeholder networks. Our first
stakeholder seminar, held in November 2006, gave us an excellent foundation for
this and we look forward to developing the relationships we have made over the
coming years. With our stakeholders we have sometimes reflected on the lack of wide




public debate on the future direction of social security and social welfare provision.
While the profile of pensions reform remains relatively high, it is disappointing that
outside of a small group of specialist organisations and individuals, welfare reform
for people of working age does not attract a great deal of notice.

We report in somewhat negative terms about two aspects of our general advisory
remit — our work in relation to the Department’s public information strategy, and our
oversight of the Department’s efforts to tackle complexity in the benefits system.
The former has drifted since we reported the conclusions of our review of this role
in our last annual report; and the latter, we feel, lacks substance. Both these issues
are under active discussion with the Department. Meanwhile, we report positively
on our early experience of the new arrangements for informal consideration of
regulations made within six months of the enactment of new primary powers.

We are increasingly concerned about the operation of the Memorandum of
Understanding (MoU) with HM Revenue and Customs under the terms of which
we offer informal advice on Tax Credits and other matters that were formerly the
responsibility of the Department’s predecessors. These arrangements have been
roundly criticised by our stakeholders, and appear to be viewed generally as
unsatisfactory. We remain of the view that the interface between Tax Credits and
benefits is a critical one and that we should be able to offer advice on both aspects
and their interrelationship on exactly the same terms. We have formally requested
a review of the MoU but at the time of writing it has not been possible to agree a
way forward. | believe this situation should not be allowed to continue.

As always | am extremely grateful to Gill Saunders and her secretariat team for
supporting us so ably and making it possible for us to function effectively. My
thanks go also to all members of the Committee who make my job so interesting
and enjoyable.

e

Sir Richard Tilt
SSAC Chairman
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1.1

1.2

1.3

Chapter 1

Our work — summary

General

The background to our work in the period August 2006 to July 2007 year
has been the progress of two major pieces of primary legislation: the
Welfare Reform Bill and first Pensions Bill. Two important reports’ were also
commissioned and published by the Government, and, at the very end of our
reporting year, the latest welfare reform Green Paper? was published. On the
operational front, the Department and its agencies continued to streamline
and centralise the services they provide to customers. Our observations
and reflections on these developments are detailed below.

As in previous years, our scrutiny of proposed regulations (see paragraph
1.7 below) has taken up the major part of our monthly meetings. However, we
have also devoted a considerable amount of time to hearing presentations
by officials and discussions about strategic and operational developments,
and attendance at a range of seminars, conferences and other events.
The pace and scale of activity in every part of the Department requires
us continually to build and maintain a wide knowledge of strategic and
policy developments on the one hand, and detailed understanding of social
security benefits and associated programmes and customer services on
the other. We are strongly aware that the discharge of our statutory remit
requires us to cover a great deal more ground than could ever have been
envisaged when the Committee was established in 1980.

It was partly with resource concerns in mind that we reviewed our working
practices in 2005/6. This exercise has produced a number of tangible
outcomes over the reporting year. We held our first Stakeholder Seminar on
9 November 2006. Feedback from this event was very positive and a second
seminar will be held in November 2007. We believe that an event of this
sort strengthens the foundations of our relationship with our stakeholders
and we particularly appreciate the opportunity it offers to gather views on
‘what matters now’ which we can feed into our work programme. We also
learn how our stakeholders regard our activities and performance and how
we might work more effectively as an advisory body. A report of the first
Stakeholder Seminar is at Annex B.

' Lisa Harker (November 2006), Delivering on Child Poverty: what would it take? An Independent
report for the Department for Work and Pensions
David Freud (March 2007), Reducing dependency, increasing opportunity ; options for the
future of welfare to work. An independent report for the Department for Work and Pensions.

2 In work, better off: next steps to full employment (July 2007).




1.4

1.5

1.6

We have also responded to requests from stakeholders for more regular
updates on our activities and greater visibility for our work generally. Since
January 2006, we have been posting the agendas and minutes of our
monthly meetings and a quarterly newsletter on our website (http:/www.
ssac.org.uk). At the same time, our programme of visits to operational sites
has been expanded to include more meetings with key local stakeholders,
such as local welfare rights groups. We have also had all our reports and
other publications dating back to 1980 (the year the SSAC was established)
digitalised and these are now available upon request in PDF format (such
is the size of the pre-2001 archive that we have been unable to include it on
the website).

Our independent work programme has gathered momentum this year and
we have completed two Occasional Papers on our website — the first on
the ethics of piloting®, and the second on the DWP’s use of telephony in
the delivery of services to its customers®. These papers are reproduced
in full in Appendices 1 and 2. Two further papers — one on seasonal work
and benefits and the other on third party deductions from benefits — will
be completed and published before the end of 2007. Occasional Papers
are also presented to ministers as part of our general advisory activities,
and we seek their responses to our conclusions and recommendations.
We received a helpful response from ministers to the papers on ethics
and we continue to work with officials on issues raised by the paper on
telephony. The design of the work programme is led by a sub-group within
the Committee that reviews and updates the programme on a quarterly
basis. As well as our published Occasional Papers, the programme includes
internal briefing notes for Members, responses to the Department’s public
consultation exercises, and ad hoc advice to the Department that emerges
from our statutory scrutiny of regulations and other activities.

As we note in Chapter 3 (the summary of our programme of visits), the
observations that we make in the course of our visits to operational sites
frequently prompt us to commission the Secretariat to investigate and
develop a topic for inclusion in our work programme. This was particularly
the case with the Occasional Paper on telephony (see Appendix 2). Having
first noted that customers frequently rely on mobile phones for transacting
their business with the Department, we then investigated the costs of
calling the Department’s service delivery businesses, and the availability
and accuracy of information from the Department on charges for calls to its
numbers. We believe that our paper has identified some significant issues
that the Department must address within the context of its overall customer
service delivery strategy.

SSAC Occasional Paper No.2 (March 2007), An examination of the ethical and legal issues of

‘piloting’ in its widest sense in the Department for Work and Pensions.

SSAC Occasional Paper No.3 (July 2007), Telephony in the DWP and its agencies: call costs

and equality of customer access.




Scrutiny of regulations

1.7 The number of proposals for secondary legislation that will come to us
for scrutiny normally reduces when the Department is taking forward new
primary legislation. However, this year we have received close to the average
— a total of 36. Of these, we have required formal referral of two sets® (see
Chapter 4). For the first time we have also examined a number of sets of
regulations made within six months of the enactment of new primary powers
that are outside the scope of our statutory scrutiny powers (see paragraph
1.9 below). We have also continued our informal scrutiny of a selection of
regulations dealing with Tax Credits, Child Benefit and other matters that
are linked to social security benefits but which are the responsibility of
HM Revenue and Customs (HMRC). A fuller account of this activity is at
paragraph 1.10 below.

1.8 We reported last year that we had reached an agreement with ministers
for a trial of a strengthened role in relation to regulations made within six
months of the enactment of new primary powers. The trial is scheduled to
run for around eighteen months and it will be evaluated, and the agreement
reviewed, at the end of this period.

1.9 Since April 2007, we have to date looked at 4 sets of regulations made
under powers contained in the Welfare Reform Act 2007 and therefore
exempt from our statutory scrutiny. We have received helpful papers and
presentations from officials, and had the opportunity to consider in some
detail what the new measures will entail. This is a learning process for us,
and it gives us the opportunity to familiarise ourselves with new provisions
that in many cases are likely to be subject to amendment — and hence our
scrutiny in the normal way — in the future. We have also had the opportunity
to draw to officials’ and sometime ministers’ attention, those new provisions
about which we have particular concerns. For example, we have made clear
our considerable reservations about the regulations introducing Housing
Benefit sanctions for anti-social behaviour.

Our work with HMRC

1.10 At Annex D is a full list of the HMRC regulations that we have scrutinised in
the period 1 August 2005 — 31 July 2007.

1.11 Our consideration of these proposals, and any advice we have offered
upon them, are governed by the confidentiality conditions contained
in the Memorandum of Understanding (MoU) that we signed with the
Inland Revenue in 2004. We reported last year that we believed that the
time had come for a joint review of the content and operation of the MoU,
and we subsequently commenced discussions with HMRC with a view to

5 The Social Security (Claims and Payments) Amendment (No.2) Regulations 2006, and The
Social Security, Housing Benefit and Council Tax Benefit (Miscellaneous Amendments)
Regulations 2007.




commencing a review in 2006/7. We also noted that we had not had regular
dealings with HMRC, and that our role had not developed as we had hoped.
This position remains substantially unchanged and although we have made
some progress with regard to the terms of reference and methodology for
a review, we do not yet know when the review will get underway. We know
that our working arrangements with HMRC are a cause of considerable
concern to our external stakeholders. Feedback we received at our 2006
Stakeholder Seminar (see Annex B), and our subsequent meetings with
stakeholders have served to highlight their dissatisfaction with the terms of
the MoU and their wish for an open and transparent advisory mechanism
that spans both social security and Tax Credits. We shall be making every
effort to ensure that a review is completed in the coming year.

Wider policy and operational developments

The reports from Lisa Harker and David Freud (see paragraph 1.1 above)
set out the still formidable policy and practical challenges presented by the
Government’s target of eradicating child poverty by 2020 and meeting its 80%
employment aspiration. We strongly supported Lisa Harker’s conclusions
and recommendations which we saw as well-founded in the realities of both
modern family lives and the current labour market. We were less convinced
by those put forward by David Freud and we wrote to the Secretary of State
detailing our concerns. Our response is at Annex E. We were not alone in
challenging both the paucity of detail offered to support the proposals for
contracting out most of the work that the Department performs with the most
disadvantaged working age customers in the longer term, and imposing
more rigorous conditionality on some lone parents in the short term. The
latter, in particular, seems to us to be a dogmatic approach to reinforcing
the Government’s ‘responsibilities’ agenda that pays little regard to the likely
practical impact of pushing the lone parents of ever-younger children into a
wholly work-focused benefits regime.

We have welcomed other aspects of the Government’s response to these
reports, and its new agenda for working age customers. The recognition
that: the right sort of childcare is critical to making work a viable option;
supporting people to remain in work and make progress in their employment
is as important as getting them to take work in the first place; and that not all
working families have escaped poverty, suggests that there is a commitment
to tackling some of the more intractable obstacles that remain in the way
of increasing employment rates and the ending of child poverty. We agree
that developing effective working partnerships across all sectors will play
an important role in taking this agenda forward but we would also suggest
that the experience and expertise of Jobcentre Plus should continue to be
utilised to the full. In its relatively short life, Jobcentre Plus has played a core
role in developing and delivering work-focused services to customers who
had never previously been engaged in work-focused programmes.




1.14

All the Department’s customer-facing businesses have continued to focus
on the modernisation and streamlining of service delivery. Our observations,
and our exchanges with our stakeholders, suggest that the pressures of
continuous change and the need to contain and reduce costs have put the
Department’s services under strain in some areas. The quality of some
face-to-face services, in particular those provided by Personal Advisers in
Jobcentre Plus, seems to vary, often influenced, we believe, by the quality
of their training and development. We have reported similar concerns in
previous years but this year the issues we have identified have a number of
common themes.

One of these is the increasing reliance on telephony and remote delivery
sites for the claiming and processing of working age benefits (both The
Pensions Service (TPS) and the Disability and Carers Service (DCS) have
used this model for some time), accompanied by moves to reduce ‘footfall’
in local offices. We recognise that for the majority of customers these
arrangements generally work well, but we are concerned that a significant
minority of working-age customers, in particular those with mental health,
language and communication problems, may not be catered for and offered
equal access to, and levels of, service. We have observed that both TPS
and DCS seem to have developed their services in such a way as to
accommodate those customers who may need extra support; anticipating,
perhaps, that significant numbers of their customers would not be served
by a ‘one size fits all’ approach. Our stakeholders have suggested to us that
as many as 20% of working-age customers may find it difficult to work with
phone-based services, and point to the need for better training of staff to
recognise and assist those with additional needs. We know that Jobcentre
Plus has been conducting research into these issues and we look forward
to learning more about the findings.

Our perception is that problems around telephony have been most evident
in Jobcentre Plus, and although there are mechanisms — both local and
national —in place to enable stakeholders (such as welfare rights and advice
organisations) to address and resolve problems with officials as they arise,
we sense that these are not yet delivering effective and consistent solutions.
In some cases, a solution may lie beyond modifications to the operation of
the service. A case in point is the centralisation of the Social Fund where
the introduction of telephone claims for Crisis Loans has seen a substantial
increase in customer demand. Various contingency measures have been
put in place to manage this rising demand, but these may not be sustainable
in the longer term. A re-think of the provisions for dealing with financial
‘crisis’ situations may also be called for.




Complexity in the benefits system

1.17 We have continued to monitor the Department’s work to tackle complexity in
the benefits system, and we have had regular contact with the Department's
Benefit Simplification Unit over the year. In our scrutiny of proposals for
regulations, we require a complexity impact statement to be included with
the explanations we receive from officials of the nature and purpose of the
proposals. We noted in our last report that these statements had told us little
about either how the Department’s guidelines on simplification have been
applied in each case, or about the impact assessments that have been
made subsequently. We have found this lack of exposure of the process
frustrating and on the basis of the limited information that has been offered
to us, we have been unable to judge whether any substantial progress is
being made.

1.18 We would echo many of the points on the efforts being made to tackle
complexity that were made by the Work and Pensions Committee in its 7th
Reporté. The Benefits Simplification Unit is mostly reactive, has oversight of
a relatively small part of the Department’s business and is not functionally
independent. While it can ensure that the impact of new policies on
complexity is examined in the course of the policy-making process, and that
officials comply with the requirements of the Department’s simplification
guidance, it is some way from acting as substantive check on the advance
of complexity.

1.19 Much ofthe proposed legislation that we see remains highly complex—in part,
reflecting the underlying complexity of the policies it expresses (for example,
Housing Benefit sanctions) and, in part, reflecting the effects of ‘layering’
successive amendments. We have often noted that reading secondary social
security legislation and the Department’'s accompanying guidance on its
interpretation remains challenging and, we believe, a substantial barrier to
full customer engagement. As we note below in Chapter 3, we have serious
doubts about the extent to which the average customer understands how
and why the benefits rules apply to their particular circumstances. Service
delivery improvements may effectively mask complexity, but only up to the
point when, for example, a question arises about compliance with conditions
of entitlement, or an appeal is lodged. Once detailed consideration of the
regulations is underway, the complexity of the benefits system is immediately
apparent.

1.20 We believe that the functions that the benefits system is now required to
perform, and the objectives it is being designed to meet, are sometimes
at odds with the desire for simplification. The Employment and Support
Allowance (ESA) — a new benefit that is due to be introduced towards the

6 Work and Pensions 7th Report (26 July 2007) HC 4631, Benefits Simplification.




1.21

1.22

end of 2008 — seems to us to be just as complex as the benefits that it is
intended to replace (Incapacity Benefit (IB) and Income Support (IS) for
people with health problems). For example, it has two rates of payment,
and two customer assessment processes, both of which can be appealed.
Furthermore, it is being introduced for new claims only. We have said
before that we do not expect to see major advances of simplification in
the short term. Equally, however, we would expect any major modification
to the system, such as the transition from IB and IS to ESA, to prioritise
simplification, particularly in terms of the customer experience. In the case
of Housing Benefit, the roll-out of the Local Housing Allowance goes some
way to achieving this objective, but the fact remains that Housing Benefit
as a whole is a highly complex, and poorly-understood part of the benefits
system.

We have followed with interest the discussions of the prospects for a
complete re-shaping of social security and social welfare, but we have
seen little sign that working towards change on this scale is really on the
Department’s agenda. The Green Paper published in July was silent on
this issue. We recognise that the Department may see more potential
for achieving simplification in improved service design and delivery, and
the streamlining and rationalisation of processes, than in the formulation
of new policies and legislation. As we note elsewhere, some real service
improvements have been achieved. However, we would also caution that
what may be ‘simpler, quicker and easier’ for the majority of customers, may
not be so for all. We would hope that particular attention will be paid in future
to assessing the impact on complexity for those customers whose needs
are not ‘mainstream’.

Our conclusion at the end of two years observing and commenting upon
the Department’s work is that it is in the programme of pensions reform
that we have seen the most evidence of the Department’s commitment to
putting tackling complexity at the heart of its policy making. With regard to
working age benefits, there have been some valuable, small-scale changes
in the cause of simplification (for example the recent move to disregard
final earnings in new claims to benefit) and there is a real desire to ‘make
things work better’ for the customer (and by extension for the businesses
and the people working in them). However, large scale reform — for example,
exploring the prospects for a single benefit for people of working age — does
not seem to be progressing, and we await with interest the Department’s
response to the report of the Work and Pensions Committee.
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1.24

1.25

Overall, we do not think that the specific role that we have been performing in
respect of considering the impact on complexity of the changes to regulations
that we scrutinised has worked particularly well. As noted above, complexity
impact statements tell us little about what consideration may have been
given to the effects of the new legislation and how decisions have been
taken to proceed where greater complexity could be an issue. We shall be
reviewing our role in the coming year and discussing with the Department
how it might be made more effective.

Equality and diversity

We reported last year that we would be considering the equality and
diversity impacts of the proposed legislation that we scrutinise. In practice,
it has taken us some time to get this work underway and we have not yet
had the opportunity to look at sufficient numbers of proposed regulations
and their accompanying impact statements to make an assessment of how
the Department is handling its responsibilities. Our first impressions have
been of considerable efforts on the part of the Department’s Equality and
Diversity teams to promote awareness and understanding among staff of
their responsibilities and obligations. Later in the year we plan to join one of
the Department’s training events for its staff in order to better understand
how impact assessments are to be carried out. We intend to pay particular
attention to this aspect of work over the coming year, and in particular
we shall be looking for evidence that equality and diversity has been fully
integrated into all aspects of the policy development and implementation
processes.

Northern Ireland

We continue to receive notes of equivalent legislation made under the ‘parity’
arrangements and proposed legislation that is particular to Northern Ireland.
We also take a close interest in operational practice and developments in
Northern Ireland, meeting officials and making visits to operational sites.




Chapter 2

Scrutiny of the Department’s public
information strategy

General

2.1 In Chapter 2 of our last annual report (published November 2006)” we gave
an account of our review of our role in relation to the Department’s public
information strategy. We had been advising the Secretary of State on the
information that the DWP provides for its customers for around six years,
and we thought it was time that we made our own assessment of the impact
and effectiveness of our work. We concluded that our engagement with the
Department had been generally positive, and that we had made a useful
contribution to the accuracy, accessibility and quality of the Department’s
public information materials. Officials agreed with our assessment and
we were encouraged to continue to offer advice on individual draft
information products (in the main, leaflets). However, we were concerned
that the Department had been rather haphazard in the way it called upon
our services. Accordingly, the mechanisms and processes necessary to
underpin our advisory/assurance role needed to be improved and observed
more consistently.

2.2 The Department agreed to consider how we might be enabled to work more
effectively, and to look also at how we might be engaged rather more at
a strategic level, and rather less as a ‘leaflet checking’ facility. As a result,
we were able to contribute to the review and overhaul of the Department’s
leaflet set that was carried out by the BANG consultancy. However, we have
made no progress with the Department on our proposed overhaul of the
business processes for leaflet scrutinies. Although we have continued to
offer advice on draft leaflets when we have been asked to do so, this activity
has become increasingly ‘ad hoc’ and uncoordinated. The generic issues we
have identified in the past such as the poor quality of many of the drafts we
receive, where we find ourselves pointing out basic errors of grammar and
construction, remain unaddressed. We have again questioned whether this
activity is a worthwhile use of our limited resources and we have formally
requested that the Department should review our role.

7 Social Security Advisory Committee: Nineteenth Report 2006.




2.3

2.4

2.5

2.6

Scrutiny of information products

Over the year we have carried out 16 scrutiny exercises (some of these
exercises involved consideration of more than one product). We found just
one draft leaflet (see paragraph 2.6 below) to be ‘unfit for purpose’, and
found no significant errors or omissions in the other material we considered.
However, we made many suggestions for amendments — mainly in the
cause of clarity — that were accepted by officials.

As we have observed in the past, it is The Pensions Service (TPS) that
makes the most use of our services. However, it is not clear whether this is
because TPS officials are actively ‘risk assessing’ their products and seeking
our input on what are judged to be ‘high risk’ items, or because, historically,
they have been in the habit of doing so. Whatever the reason, we have been
particularly struck this year by the daunting complexity and density of much
of the information material about pensions we have considered.

This is not a new problem, but the ongoing reform of state pensions has
served to highlight just how difficult it is to offer information to the public that
is complete, accurate, comprehensible and accessible to all. Even when the
language employed is simple and clear, the legal and technical intricacies to
be explained sometimes present a formidable intellectual challenge to both
author and reader. This is, perhaps, inevitable given that pensions systems
are never simple. However, paradoxically, at a time when the Government is
working to raise public awareness and understanding of the need to actively
plan for life-after-paid-employment, it remains the case that much of the
Department’s information is unlikely to meets the needs of the ‘average
reader’. We believe that much more needs to be done across government
to improve the availability of, and access to, good information and advice on
pensions.

The Department now routinely tests a range of its new and revised leaflets,
using groups of ‘real’ customers, and we welcome this initiative. We have
noted that much of the feedback from these groups appears to mirror our
own, and often serves to highlight the complexity of many aspects of the
benefits system as a whole. One example is the set of rules allowing working-
age customers in receipt of Incapacity Benefit to do some paid work without
losing their entitlement to benefit. This is an important provision, aimed at
supporting customers to move back to employment, but it is far from simple
to explain. The so-called ‘Permitted Work’ rules include a range of provisions
limiting the hours that may be worked, the level of earnings that may be
disregarded in the calculation of the benefit, the duration of the employment
and so on. In our experience, these provisions are often poorly understood
by customers and staff alike and our assessment of the first draft of the new
leaflet concluded that the contents were both potentially misleading and

10



2.7

2.8

2.9

unlikely to meet the needs of either group. We understand that the leaflet
also ‘failed’ customer testing and is to be rewritten.

As well as commenting on examples of customer information materials, we
also use our visits to operational sites to observe how these materials are
being displayed and used in local offices. On the whole, we have found
that the stock of material has improved. However, we are concerned that
public access to the leaflet set is being inhibited by the policy of reducing
‘foot fall’ in Jobcentre Plus offices. In some of the offices we have visited
it is very difficult to gain access to ‘browse’ leaflets and at the first point of
contact — often a security guard — it would not be easy to obtain a leaflet,
even if you knew its title and serial number. Some members of staff hold
their own stocks of the leaflets that are relevant to their particular roles
(for example, Personal Advisers might hold leaflets on Work Focused
Interviews). However, overall, just as general benefits knowledge seems to
be in increasingly short supply among members of staff, we encounter very
few people in any of the Department’s customer facing businesses who are
familiar with the Department’s information products. This is in part because
the number of customers actually seen by staff is reducing, but also due to
the fact that staff themselves are increasingly reliant on sourcing information
electronically.

We are also concerned that the information needs of people whose first
languages are not English are not being addressed as effectively as they
might be. Welsh language material, and Welsh speaking services, are
available and are of a high quality. Although we have been told that demand
for minority language leaflets has never been high, we do wonder whether
this is more because potential customers are unaware that the material is
available, than because it is unwanted.

Although much information is now available on the Department’s websites,
we do not think that it has yet been presented in a user-friendly, consistent
and easily accessible manner. The websites do not make it easy to identify
which information is in the various leaflets that can be downloaded, and
anyone wanting general information about benefits (such as what they might
be entitled to in a specific set of circumstances) would be hard pressed to
find such information from DWP sources. Not surprisingly, we have also
observed that many welfare rights bodies produce their own information
materials (the most comprehensive guide to benefits is produced by the
Child Poverty Action Group®) and in some cases we have found local office
staff using these materials. In these circumstances, we believe that the
Department should re-examine how information on benefits and services is
offered and presented to the public.

8  Welfare Benefits and tax credits handbook 8th Edition 2006.
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3.1

3.2

3.3

3.4

Chapter 3

Visits

Asin previous years, Committee members have visited a range of operational
sites, and partners in service delivery across the UK. We have also taken
the opportunity to look at more individual projects, particularly those
aimed at the most disadvantaged customer groups. As we have noted in
Chapter 1, the Department is continuing to experience a period of intense
business development activity and change, and visiting operational sites,
projects and partners helps the Committee to understand how the benefits
system is operating ‘on the ground'. The list of offices, projects and groups
visited by members of the Committee during the year is at Annex A.

We particularly welcome the opportunity during visits to meet members of the
Department’s staff, the Department’s customers and its partners in service
delivery. We are generally impressed by the commitment and enthusiasm
of many of the staff who work directly with the Department’s customers.
Their appetite for delivering the best service possible to the public remains
unabated, and we would like to thank all those we visited for their time,
hospitality and for sharing their knowledge and expertise.

It was as a result of visits to different locations and the ensuing conversations
with staff and local stakeholders that we commissioned work that led to
the preparation and publication of a number of our ‘Occasional Papers’.
The situation regarding ‘seasonal workers’, in Lincolnshire and Skegness
in particular, where numbers of claimants had been left destitute following
the application of the ‘seasonal work’ rules, was of great concern to the
Committee. The wider implications of the benefits rules for ‘temporary
employment’ generally and the relationship between benefits and Working
Tax Credits provisions are discussed in Patterns of Employment, Benefit
Eligibility and the Rights and Responsibilities Agenda, an Occasional Paper
that we plan to publish shortly after the publication of this report.

The use of the telephone as the ‘preferred’ method of contacting Jobcentre
Plus, the centralisation of working age benefits processing in Benefit
Delivery Centres (BDCs) and the aim to reduce ‘foot fall’ in Jobcentre Plus
offices by the increased use of appointment-only interviews, has created
a new environment for customers and staff alike. While many customers
will have welcomed the opportunity to access services through the Contact
Centre network, for many others, particularly those with mental health
problems, communication difficulties, including a lack of English as a first
language, or those who have no option but to use expensive ‘Pay as you Go’
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3.5

3.6

3.7

mobile phones, it has proved to be less than satisfactory. It was as a result
of hearing about these difficulties at first hand from customers, stakeholders
and members of staff that we decided to investigate the situation further. We
refer to the particular difficulties faced by ‘Pay as you Go’ mobile users in our
third occasional paper, Telephony in DWP and its agencies: Call costs and
equality of customer access. (see Appendix 2)

We are also concerned that this ‘new’ way of delivering services has placed
additional burdens on specialist benefits staff, many of whom provide
information across the full range of social security provision. We have noticed
that experienced staff, with a sound knowledge of a number of benefits,
are in short supply in many areas, particularly in customer-facing offices.
In Contact Centres staff are not expected to have any detailed benefit
knowledge and a number of our stakeholders frequently complain that this
results in incorrect or misleading information being given to customers
whose circumstances are, in some way, out of the ordinary.

We have continued to take an interest in the Pathways to Work pilots, and in
particular the relationships that are developed between Personal Advisers
(PAs) and customers. Advisers on the whole remain enthusiastic about
their role, and positive about their own personal training and development.
They value the opportunity to develop local links with employers, training
organisations etc, and are strongly committed to their clients. However,
there are widespread concerns about the future of their role, following the
recommendations on the Freud report and some doubts that their concerns
about certain aspects the current Pathways model were being addressed.
For example, they have concerns about the ‘Screening Tool’ (which they
often felt under reported or under-scored the difficulties faced by individuals
from the more disadvantaged client groups) and with their new targets,
which some felt made them less effective in their engagement with their
customers.

PAs also reported that they find that the Personal Capability Assessment
(PCA) tends to underestimate the extent to which the barriers to employment
faced by many customers will impact upon their ability to return to and/or
retain employment, and there was some scepticism about the potential for
the ‘new’ PCA (to be introduced alongside the Employment and Support
Allowance in 2008) to be more effective. A number of PAs also told us
about their concerns regarding the lack of good quality employment options
for many of their customers. For people with mental health problems in
particular, employment opportunities remain limited.
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3.8

3.9

We have also met a number of Lone Parent Advisers and we have been
particularly interested to hear their views on the operation of the sanctions
regime for lone parents who are now required to attend Work Focused
Interviews (WFIs). We have noted in the past that around 40,000 sanctions
are imposed each year and we were curious about the reasons for what
appeared to be a high number of sanctions. Advisers in some areas reported
high rates of failure to attend, mainly through problems with childcare and/
or transport problems. Many lone parents appeared to ‘live with’ with the
consequent sanction, and/or had failed to realise a sanction had, in fact,
been imposed. As benefit conditionality for lone parents is tightened, we
shall be watching closely how this impacts upon the rates of sanctioning.

As in 2006/7, the majority of our visits have been to those sites dealing with
working- age benefits and services. We intend to extend the programme to
take in more visits to The Pensions Service and the Disability and Carers
Service in the coming year.
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4.1

4.2

4.3

4.4

Chapter 4

Scrutiny of regulations formally referred
to the Committee

At Annex B we list all the regulations coming into force after consideration by
the Committee (equivalent regulations are also normally enacted for Northern
Ireland). We decided that we did not wish these proposed regulations formally
referred under the terms of the social Security Administration Act 1992.
During the year covered by this Report we made reports to the Secretary of
State on the following two sets of regulations:

The Social Security (Claims and Payments) Amendment (No. 2)
Regulations 2006

In August 2006 the Department put proposed regulations to the Committee
which were intended to introduce an addition to the existing Third Party
Deductions (TPD) scheme whereby, in certain circumstances, ‘not for profit’
lenders could apply for repayment to be made by deduction from benefit,
where normal repayment arrangements have broken down. The changes
were proposed as part of the Government’s financial inclusion strategy. The
scheme was presented to us as the “Affordable Credit Deductions Scheme”
(ACDS) but was finally put into effect as the “Eligible Loan Deduction
Scheme” (ELDS).

The proposed regulations set out the conditions under which deductions
from benefits might be made, including the lenders who would come within
the scope of the scheme, rules on the maximum amount of deductions which
should be taken and conditions on the circumstances, time of making, where
deductions can be taken, and termination of deductions. Lenders would
have to sign a Memorandum of Understanding (MoU) with the Department
setting out required levels of service, including the provision of information
about where to get free debt advice.

The Committee decided to consult on the proposals and published a press
release inviting comments on the proposals to reach us by 15 September
2006. We received ten responses including two from Credit Unions, one
from a local authority offering low-cost loans as well as others from advice
agencies and consumer bodies.
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4.5

4.6

4.7

Taking into account the responses to its consultation, the Committee
concluded that it had concerns about the following main areas:

the costs and inefficiency of the scheme;
the risk that it could encourage bad debt recovery practices;
the risk that it could encourage irresponsible lending;

the priority being given to debts to ‘third sector’ lenders in the context
of wider third party deduction policy.

Accordingly, when the Committee submitted its Report to the Secretary of
State on 17th October it recommended that:

i)

the proposals should not be implemented and the Government should
look for more effective ways of improving access to low cost credit for
low-income consumers;

there should be a review of the system of deductions from benefits,
including those for debts to third parties, before there is any
widening of the scheme. The review should consider issues of
consistency in policy and efficient administration as well as the impact
on claimants of deductions from benefits.

In December 2006 the Regulations were laid before Parliament and came
into force on 27th December. The Secretary of State’s response to the
Committee’s Report [CM 6974] explained that, although most objections to
the scheme were not accepted, the following amendments would be made
to reflect the concerns of the Committee and some of those who made
comments:

i)

The proposed regulations provided that a deduction could be made
where the borrower “has twice in succession failed to make payments
in respect of an eligible loan and has not resumed payment”. The
Committee’s Report pointed out that this would encourage bad arrears
management and would be “far more draconian than is permitted by
industry codes of practice such as the Banking Code and the Finance
and Leasing Association Code”. The Regulations as laid stated that
a deduction could be allowed where “the borrower has failed to make
payments as agreed with the eligible lender for a period of 13 weeks
before the date of the application and has not resumed making
payments”.

The Memorandum of Understanding was amended to be more explicit
about the way in which lenders would be expected to deal with default
before a referral is made. It would include an expectation that lenders
would take steps to agree alternative arrangements for re-scheduling,
taking into account other financial commitments, personal factors
affecting ability to pay, such as long term health problems, and work
with recognised debt counselling agencies if appropriate.
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4.8

4.9

4.10

iii)  The standards which lenders would be expected to follow, as set out
in the Memorandum of Understanding, would be subject to review,
and the Department would monitor the extent to which lenders adhere
to the Memorandum.

iv) A safeguard would be built into the Department’s processes whereby,
in the event of a dispute between lender and borrower about the
liability for the loan and the amount owing, an application from the
lender for deduction would not be accepted.

v)  The wider Third Party Deductions scheme would be kept under review
to ensure that new deductions are not introduced without careful
consideration of the value and consequences of doing so, and to
ensure that they are consistent with the wider rules for deductions
and take account of other debts and commitments.

The Social Security, Housing Benefit and Council Tax Benefit
(Miscellaneous Amendments) Regulations 2007

In August 2006 the Committee also considered regulations which would
exclude persons arriving from abroad from making advance claims to social
security benefits. The new rule, to be introduced from May 2007 followed
the Court of Appeal’s judgement in Secretary of State v Bhakta, in which it
was held that the decision maker and tribunal had erred in not considering
whether to make an advance award of benefit. The Court ruled that decision
makers can use their discretion to make an award of benefit when, in their
opinion, the claimant will satisfy the requirement to be habitually resident at
a future date. The Department’'s memorandum to the Committee said that
it was the Secretary of State’s view that, ‘... when considering the habitual
residence test, a decision maker needs to take into account such a variety
of factors that it is impossible to predict a point in time in the future when
a person becomes habitually resident. The advance claims provisions are
aimed at more easily predictable future events’.

We published a press release inviting comments and received
representations from seven organisations and individuals by the closing
date of 15 September.

In our report to the Secretary of State on 6 October 2006 we noted that
those responding to our consultation had pointed to the discretionary nature
of the advance claims provision and the lack of evidence that the exercise
of discretion in habitual residence cases would present either exceptional
difficulties for decision makers or be particularly open to abuse. A number
of respondents offered examples of equally challenging cases that decision
makers routinely have to deal with. The advance claims provision was
considered to be useful in reducing the administrative burden of repeat
claims and appeals and the stress and uncertainty of this cycle on claimants,
as well as having the potential to reduce complexity.
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4.11

412

We concluded that the Department had not made a convincing case for
change. Rather than closing a loophole and avoiding complexity, we
considered that an opportunity was being missed to allow decision makers
to exercise reasonable judgement where the facts of the case merited the
exercise of discretion, thereby avoiding some of the administrative and
procedural ‘log jams’ that follow from repeated claims and appeals. We
therefore recommended that the Government should not proceed with the
proposed amendments.

However, the Regulations came into effect in May 2007 and in his response
to the Committee’s report [Cm 7073], the Secretary of State said that, while
the Government believed the advance claims provisions are a highly useful
tool that operates to the benefit of individual claimants and the DWP alike in
some circumstances, bringing the habitual residence test within the scope
of the advance claims provisions had served to weaken the test and had
introduced an inappropriate level of complexity and speculation into the
decision making process. Furthermore, there was said to be evidence that
some decision makers were having difficulty applying guidance relating to
the Bhakta judgement in a proper and consistent manner. The Secretary
of State went on to reject the option of amending the guidance because,
although it could not be quantified precisely, there was a risk of exploitation
against which the Government needs to safeguard the benefit system.
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Annex A

List of the Committee members’ visits and meetings

Visits to operational sites made since 1 August 2006

11 September 2006
12 September 2006
22 September 2006
27 September 2006
27 September 2006
27 October 2006

31 October 2006
07 November 2006
22 November 2006
14 December 2006
18 January 2007

31 January 2007
15 February 2007
20 February 2007

21 February 2007

26 February 2007
26 February 2007

22 March 2007

20 April 2007

25 April 2007

London Homeless Project

Disability and Carers Service — Birmingham
‘ONE’ Nottingham & Jobcentre Plus
Remunerative Work — Lincoln

Lincoln Jobcentre Plus

Bangor Contact Centre and Jobcentre Plus
Jobcentre Plus Tottenham & Edmonton
Disability and Carers Service — Blackpool
Leeds City Council — Local Housing Allowance
Barnstaple Jobcentre Plus

Hackney Benefit Processing

Oxford — local advice service

Trellis Project

Portsmouth North and Central Jobcentres

Blackburn Pathways Advisory Service and Welfare Rights
Advisors

Bristol Jobcentre Plus
Debt Management — Corby

Isle of Wight Jobcentre Plus and National Insurance
Number Allocation Centre

Jobcentre Plus & Benefit Delivery Centre, Exeter

LinkAge Plus — Newcastle Upon Tyne
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16 May 2007 Connexions, North London
13 June 2007 Lone Parent Advisors — North London

25 June 2007 Isle of Wight — Jobcentre Plus and National Insurance
Central Control Unit

27 June 2007 Benefit Delivery Centre, Wellingborough & Jobcentre Plus
Northampton
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Annex B

The SSAC Stakeholder Seminar 2006

SSAC First Annual Stakeholder Seminar — Summary of Content
and Proposed Action Plan

Background to the Seminar

The aim of the seminar was to seek the views of key stakeholders on the UK
Government’s current social security and social welfare agenda. The Committee
also planned to use the occasion to promote awareness and understanding of
the role and remit of SSAC, and to receive feedback on the Committee’s work
and performance. The event coincided with the publication of the SSAC 2005/06
annual report (http://www.ssac.org.uk/pdf/reports/19thReportFinal.pdf).

The Seminar took place on the 2nd November, 2006 in Central London. The
morning session comprised presentations on the Committee from the Chairman,
Sir Richard Tilt and the Secretary, Gill Saunders. These were followed by four
keynote speakers who provided their views on ‘what matters now in social security
and social welfare’. The keynote speakers were Chris Pond, Chief Executive of
One Parents Families, Stewart Wright, Legal Officer with Child Poverty Action
Group, Sally West, Policy Manager at Age Concern and Janet Walker, Emeritus
Professor of Family Policy, University of Newcastle and member of SSAC. In
the afternoon attendees discussed the issues raised during group discussion
and James Plaskitt MP, DWP Parliamentary Under Secretary, gave the closing
speech.

This paper provides a summary of the presentations from the four keynote
speakers, feedback from the afternoon discussions and SSAC’s action plan,
setting out ways to improve SSAC’s effectiveness, work effectively with existing
(and new) stakeholders and further raise the profile of the Committee and its
work.

Section One — KEY NOTE SPEAKERS (Summary of key issues)

This section summarises the key points made by the keynote speakers during the
morning session.
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Chris Pond — Chief Executive, One Parent Families

The focus of Chris Pond’s presentation was on the issues of child poverty and
complexity in the benefits system. He highlighted the links between the child
poverty target and the lone parent 70 percent employment target. To reach the
lone parent employment target, we need to achieve as much in next four years
as we have achieved in last eight years (this means an extra 30,000 lone parents
into work). Even if the 70 percent lone parent employment target is met, the child
poverty target will still not be met. In fact it would need 86 percent of lone parents
in work to halve child poverty. However, it is not just about job entry alone, it is also
about job retention and we need to reduce the exit rate from work. Tied in with
this is the need to take the lessons about what works from NDLP and apply them
to other people (e.g. working couples with children). Helping people in couples to
stay in work will help reduce child poverty in the long run.

Chris Pond also suggested that there is a need to look at the complexity of the
benefits system. There is an opportunity to extend financial inclusion, not only
by managing finances but also by improving access to services and credit at
affordable rates. For example, there is a real opportunity to use reform of the
Social Fund to extend affordable credit and he suggested that it could develop
into a system similar to the one for student loans. Both reform of the CSA and HB
reform offer opportunities to reduce complexity and lift children out of poverty.

Stewart Wright — Child Poverty Action Group

Stewart Wright began by highlighting the issue of the erosion of a ‘rights’ based
culture. He suggested that the ‘rights and responsibilities’ agenda (as currently
designed) is penalising the poor. In terms of substantive rights the significant
move to the use of conditionality in benefit receipt has not always been backed up
by evidence that conditionality is necessary. So in effect, it is about penalising the
poor by treating them differently. This is largely true for the proposed HB sanctions
for anti-social behaviour, as they will be applied to one section of society and so
discriminate against tenants and the poor. The growth of discretion (for example
the Adviser Discretion Fund and discretionary Housing Payments) also helps to
erode the rights based culture.

In terms of procedural rights, Stewart Wright suggested that a number of changes
have helped to make accessing services and advice more difficult. Within DWP
and its agencies, there has been a loss of face-to-face interaction and a loss of
staff to talk to. Phone claims were introduced into Jobcentre Plus without proper
piloting and without appropriate consideration for disabled people. A possible way
to overcome the complexity associated with procedural rights would be to move to
non-means tested benefits (e.g. ‘Citizens Allowances’), although this would cost
more than the current system.

Stewart Wright also raised the issue of accountability and highlighted the fact that
atthe micro level, people are frequently unable to contact their own Jobcentre Plus/
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HMRC office. At the macro level there has been a move away from accountability
at a statutory level. He used the example of the Memorandum of Understanding
between SSAC and HMRC that means that scrutiny of some benefits, such
as Guardian’s Allowance, is no longer in the public domain. He concluded that
SSAC'’s remit should be extended to cover benefits, regardless of the department
that delivers them.

Sally West — Age Concern

Sally West began her presentation with an overview of pension reform, including
the moves to increase the state pension age, introduce a new system of personal
accounts and provide better pension coverage for women and carers. She then
moved on to consider some of the key issues for both SSAC and lobby groups,
such as the need to contribute to the debate about private as well as state pensions
and the need to consider who will provide advice about opting-out of personal
accounts. A wide variety of organisations are doing work on pensions, as it is not
just current pensioners that are of concern but also future pensioners.

Sally West’s presentation then moved to consider the issue of benefit take-up. The
take-up of Pension Credit and Council Tax benefit has increased but the target
of three million households receiving Pension Credit by 2006 was not met. While
it is important that DWP has a target on Pension Credit take-up, it should not
just be DWP priority. Others, such as health service staff/community groups, are
often in contact with the ‘hard to reach’ and should therefore also be involved. The
situation with regard to benefits and pensions may become more complex (in spite
of the simplification agenda). Questions around how and when to draw a pension,
whether to release equity etc. mean that there are issues around how to provide
appropriate advice and support to allow people to make informed choices.

Janet Walker — SSAC Member

Janet Walker began her presentation by pointing out that as a member of SSAC
she brings her own perspective to the work of the Committee. She also highlighted
the ambitious programme of change and reform within DWP (e.g. staff reductions,
changing technology) and the impact that it has had on staff, customers and
SSAC’s work. She moved on to set out her five key areas of personal interest:
Health, work and well being amongst individuals and families, the effectiveness
and fairness of benefit sanctions, complexity in the benefit system, the three Rs
— Rights, Responsibilities and Respect and whether the Government is achieving
its aim of evidence-based policy making.

Her presentation then moved on to consider how SSAC’s role and remit has
expanded since it was first set up in 1980. The Committee’s work involves:
understanding the changing dynamics of service delivery (seeing the big
picture), detailed attention to each component part and scrutiny of regulations,
general advisory activities, scrutiny of information products and participating in
visits, meetings and presentations. In addition, the Committee now also has an
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important role in considering equality and diversity issues in proposed regulations.
The presentation concluded with a consideration of how to maximise SSAC’s
effectiveness. Janet Walker suggested that it would mean that the Committee
needs to consider whether to be more selective in the issues it focuses on,
ensuring that it maintains its independence as a statutory advisory body and also
carefully listens to stakeholders.

Section Two — Key issues raised during the afternoon group discussions

During the afternoon session attendees had the opportunity to consider some
of the issues raised during the morning session and to consider a number of
questions about the role and remit of SSAC. The groups were facilitated by
Members of SSAC. The Action Plan sets out the more detailed suggestions from
the discussions while below we summarise the more general points about how
SSAC currently works and how it could increase its effectiveness.

Current role and remit of SSAC

Overall, attendees felt that SSAC has creditability and that is helpful to have
the Committee focus on social security issues as a whole, rather than looking
at one particular issue or group of claimants. The breadth of expertise amongst
Committee members is a good thing and the Committee has a good track record
of being critical when necessary. The feedback from the discussions suggested
that the scrutiny of legislation is the most effective part of SSAC’s activities
but that it should do more to draw together the themes and issues of concern,
especially where these are not part of formal consultation (e.g. benefit sanctions,
conditionality).

Several groups highlighted their perception that SSAC still needs to do more to
raise awareness of its work and to encourage stakeholders to read its annual
report and visit the SSAC website. There is a need to reach out to a wider audience
beyond established stakeholders and to find better ways of communicating with
stakeholders. It was also suggested that SSAC is insufficiently known by, and
has insufficient communication with, the research community and that more
presentations to SSAC by researchers would be helpful.

There was a feeling that SSAC’s advice may not have such a high profile as in the
past and that this reflects the changing political climate. The Committee should try
to work to address this, while maintaining its impartiality.

Some attendees felt that Committee’s scrutiny of information products is very
useful while others felt that is not a good use of SSAC’s limited resources (at least
as it works at present). The visits to operational sites are very important (even
pressure groups do not always manage this).
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Increasing SSAC’s effectiveness

A key theme that emerged was that SSAC could be more proactive in working
with others, for example by using items of specific business to proactively join
broader policy debates. It is very important to keep the focus on the core business
of the scrutiny of regulations. SSAC is not a lobby group but it should try and get
its work more widely disseminated. Overall attendees felt that the Committee’s
respect and expertise are probably more important than a high public profile.

Attendees suggested that SSAC is most effective in the scrutiny of regulations
where it does not ask for formal referral, but that, increasingly, its reports following
referral are having much less of an effect. One suggestion was that where
SSAC’s views following referral are not accepted by the Secretary of State, the
Committee should carry out a limited consultation about 1 year — 18 months after
the regulations come into force to see if its concerns were justified. If they were,
there was a strong feeling that SSAC should issue a press notice to say so or at
the very least include a summary of its findings in its annual report.

Some attendees expressed the opinion that SSAC should challenge the limits on
its remit, noting that the Memorandum of Understanding with HMRC presented
particular issues and difficulties in relation to it function in respect of a substantial
slice of social welfare policy.®

Section Three below, sets out more detailed proposals to increase SSAC’s
effectiveness, improve its engagement with stakeholders and raise awareness of
its activities.

9 Under the terms of the MoU, the Committee provides specific advice to Treasury Ministers
and the HMRC on proposals for regulations relating to: Child and Working Tax Credits, N.I
contributions (so far as they affect entitiement to contributory benefits), Child Benefit and
Guardian’s Allowance. The Committee also provides advice on draft information products on
request and may offer advice to Treasury Ministers on policy matters and public information
strategies in relation to tax credits, Child Benefit or Guardian’s Allowance on request, or where
they feel it appropriate. The Committee’s advice is provided in confidence.
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Section Three — SSAC Action Plan

Increase SSAC effectiveness —
Proposals

Recommendation and Action Taken

Undertake targeted informal
consultation with stakeholders to
assess the impact of regulations

that were introduced following formal
referral, and check whether concerns
were justified (12-18 months after
introduction). If they were, produce a
paper for publication accompanied by
a press release.

This will be piloted and the results
should be published in the annual
report.

Boost early engagement with DWP
policy making and strengthen input at
senior operational level

This is an ongoing activity — the
secretariat will step up efforts to
identify issues and engage with
officials at an early stage of policy
development

Work with stakeholders to provide a
quick response to emerging issues
e.g. welfare reform agenda

The secretariat will undertake more
systematic information gathering and
work more closely with stakeholders

Strengthen relationship with the
Select Committee

The SSAC secretariat will strengthen
links with their counterparts in the
Select Committee. A joint lunch has
been arranged for February 2007

Strengthen relationship and
communication with politicians — esp.
in terms of disseminating its advice

The secretariat will be contacting
opposition spokesmen and proposing
a mailing list for other members
(including Work and Pensions
Committee members) interested in
social security issues

When investigating an issue as part
of the general advisory function

— contact stakeholders to provide
evidence from their local office and
grass-roots work

This is already done on an informal/
ad-hoc basis, but could be stepped up
quite easily.

Engagement with Stakeholders
— Proposals

Recommendation and Action Taken

Visit local stakeholders (e.g. CAB)
when on visits to gain broader
perspective of issues

Proceed immediately to include
stakeholder offices/staff in operational
site visits (when possible)
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Use electronic newsletters and mailing
lists, more posting on the website
(agendas, the forward programme,
minutes?) to keep in touch and put out
alerts on developing business

Proceed immediately — the secretariat
will work on mailing lists and

using Rightsnet and NAWRA/SSC
‘cascades’ more effectively

Reach out beyond the obvious
stakeholder community

The secretariat to commence work
with current stakeholders to identify
other stakeholders (especially for
consultations that require specialist
knowledge and focus)

Hold ‘out of town’ events for
stakeholders

Pilot this by adding stakeholder visits
to the current programme.

Hold a regular annual ‘open’ meeting

External stakeholders to be invited
to attend regular monthly SSAC
meetings

Raise Awareness of SSAC activities
— Proposals

Recommendation and Action Taken

Publish more details of work and
activities on SSAC website e.qg.
agenda for monthly meetings and
minutes

Proceed, commencing with
clearances via DWP Sponsor Team.

Members to give more external
presentations — to be more visible

Members have agreed to undertake
presentations when possible

Publish regular newsletter/forward
look for wide distribution

Proceed immediately.

Foster closer links with social policy
research community

Proceed and commence with update
of mailing and consultation lists
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Annex C

Regulations considered by the Committee and

coming into force in Great Britain

since 1 August 2006

This is a list of those regulations put to the SSAC which the Committee
decided did not require formal reference. The list refers only to regulations
covering Great Britain; however, in most cases, the SSAC agreed to
regulations similar in effect in relation to Northern Ireland.

Statutory Instrument Number:

2006

2144

2376

2377

2378

2379

2528

2529

2655

2813

The Social Security (Adult Learning Option) Amendment
Regulations 2006

The Social Security Act 1998 (commencement No. 14) Order
2006

The Social Security (Miscellaneous Amendments) (No. 3)
Regulations 2006

The Social Security (Miscellaneous Amendments) (No. 4)
Regulations 2006

The Statutory Maternity Pay, Social Security (Maternity Allowance)
and Social Security (Overlapping Benefits) (Amendment)
Regulations 2006

The Social Security (Persons from Abroad) Amendment (No. 2)
Regulations 2006

The Social Security Act 1998 (Prescribed Benefits) Regulations
2006

The Social Fund Cold Weather Payments (General) Amendment
Regulations 2006

The Housing Benefit and Council Tax Benefit (Amendment)
Regulations 2006
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2897

2967

3088

3188

3274

3341

2007

26

271

294

357

541

688

719

769

781

804

The Social Security (National Insurance Numbers) Amendment
Regulations 2006

The Housing Benefit and Council Tax Benefit (Amendment)
(No. 2) Regulations 2006

The Social Security (Incapacity Benefit Work-focused Interviews)
Amendment (No. 2) Regulations 2006

The Social Security (Claims and Payments) Amendment (No. 2)
Regulations 2006

The Social Security (Miscellaneous Amendments) (No. 5)
Regulations 2006

The Social Security (Bulgaria and Romania) Amendment
Regulations 2006

The Income-related Benefits (Subsidy to Authorities)
(Miscellaneous Amendments and Electronic Communications)
Order 2007

The Social Security Investigation Powers (Arrangements with
Northern Ireland) Regulations 2007

The Housing Benefit (Daily Liability Entittement) Amendment
Regulations 2007

The Social Security (Recovery of Benefits) (Amendment)
Regulations 2007

The Social Security (Claims and Payments) Amendment
Regulations 2007

The Social Security Benefits Up-rating Order 2007

The Social Security (Miscellaneous Amendments) Regulations
2007

The Social Security (Industrial Injuries) (Dependency) (Permitted
Earnings Limits) Order 2007

The Social Security Revaluation of Earnings Factors Order
2007

The Workmen’s Compensation (Supplementation) (Amendment)
Scheme 2007
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811

924

1034

1082

1316

1356

1398

1626

1619

The Social Security (Industrial Injuries) (Prescribed Diseases)
Amendment Regulations 2007

The Employment Zones (Amendment) Regulations 2007

The Social Security (Work-focused Interviews for Lone Parents)
Amendment Regulations 2007

The Jobseeker’s Allowance (Jobseeker Mandatory Activity) Pilot
Regulations 2007

The Jobseeker’'s Allowance (Extension of the Intensive Activity
Period) Amendment Regulations 2007

The Housing Benefit (Amendment) Regulations 2007
The Transfer of State Pensions and Benefits Regulations 2007

The Social Security (Miscellaneous Amendments) (No. 2)
Regulations 2007

The Housing Benefit and Council Tax Benefit (War Pension
Disregards) Regulations 2007
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Annex D

List of legislation proposed by HMRC since 2005
and considered by the Committee under the terms of
its Memorandum of Understanding with HMRC

The Child Benefitand Guardian’s Allowance (Decisions and Appeals) (Amendment)
Regulations 2005

The Child Benefit and Guardian’s Allowance (Miscellaneous Amendment)
Regulations 2005

The Working Tax Credit (Entittement and Maximum Rate) (Amendment)
Regulations 2005

The Tax Credits (Notification of Changes of Circumstances) (Civil Partnership)
(Transitional Provisions) Order 2005

The Tax Credit (Payment by Employers, etc) (Amendment) Regulations 2005

The Civil Partnership Act 2004 (Tax Credits, etc) (Consequential Amendments)
Order 2005

The Child Benefit (General) Regulations 2006

The Child Tax Credit (Amendment) Regulations 2006

The Tax Credits (Claims and Notifications) (Amendment) Regulations 2006
The Tax Credits (Miscellaneous Amendment) 2006

The Child Tax Credit (Amendment No. 2) Regulations 2006
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Annex E

Committee response to the Freud Report

Reducing dependency, increasing opportunity:
options for the future of welfare to work

Response by the social security advisory committee

Background

The Committee has considered David Freud’s report and some of us have taken
part in the series of welfare reform ‘debates’ that the Department and a range
of its partner organisations have been hosting in the period around the report’s
publication. The Freud review’s very ambitious and wide-ranging remit, and its
unusually rapid completion and publication, have presented stakeholders with
a considerable challenge when it comes to responding effectively to the many
issues the report has raised. We are therefore taking this opportunity to put on
record our first thoughts on the future directions for welfare reform that the report
proposes, and to reflect on some of the points that have been made by other
stakeholders in the course of the debates.

Is it the right approach?

From the outset, we have had considerable reservations about the vision for the
future presented in the report. It appears to us that this is primarily a financial
model for policy and delivery produced for a Department under pressure to meet
challenging ‘employment’ targets with reduced resources. The report ignores
much of the significant detail of the broader context in which its recommendations
would take effect, and fails to support many of its assertions with evidence or
developed argument. We are particularly concerned that the report gives no
substantial consideration to the implications for the Department of engineering a
transition to the new model, and makes no mention of how further development of
its recommendations might fit with other projects and programme reviews currently
underway (the National Disability Employment Programme, for example).

We have noted that the report strongly recommends diversity of programme
provision, with a lead role for the private and voluntary sectors, and believe that
this proposition calls for much more detailed investigation. We share the concerns
that have been expressed by stakeholders about the capacity of these sectors to
deliver quality services on the scale envisaged that will address all the challenges
that helping such a diverse group of service users will present. We think that
voluntary organisations would be unlikely to be able to take on the level of risk that
larger commercial organisations can bear, and would find it difficult to manage
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an outcome-related funding model when they will have to cover their overheads
‘up front’. If this is the case, the diversity of provision that is the key to meeting
complex customer needs is unlikely to be achieved, even with sub-contracting.

We have also noted matching concerns about the potential loss and/or dilution
of the current capacity within Jobcentre Plus, where there has been significant
investment in building a cadre of skilled and effective Personal Advisers (PAs). We
believe that Jobcentre Plus, and the public sector more generally, should have the
opportunity to bid for contracts alongside private providers. Jobcentre Plus has
the experience, and has demonstrated that it can achieve results from the many
pilots and programmes it has run.

Whilst we support the overall objectives, we believe it is very difficult to judge
whether the contracting model can be made to work without much more detailed
specification of what is intended. We suspect that the proposals will stand or fall
on the Department’s ability to devise and run the contracts envisaged. We imagine
that the Treasury will require that sort of detail before approving this approach.
We therefore urge that the contract detail is made available as soon as possible
during the consultation period.

We also believe that the proposal for Jobcentre Plus to retain responsibility for all
‘year one’ claimants should be subject to close examination. It has implications
for the ways in which PAs might work in the future, the relationship between ‘early
intervention’ activities and programmes and those that will follow hand-off to
contractors, and quite possibly, the structure of working-age benefits. We believe
that there may be greater advantage in letting the contract to cover the whole
target population in each region. At the same time we would want Jobcentre Plus
to retain responsibility for monitoring all programme participants, and for benefit
conditionality and decision making.

Within any ‘contracting’ model that may be developed we would also wish to see
strong safeguards of quality and choice combined with some form of ‘underwriting’
against provider failure. We were struck by the recent failure of One Plus in
Glasgow. Almost overnight the city’s major supplier of low-cost childcare, and a
range of other services and programmes for disadvantaged people, went out of
business. Failure of a DWP contractor on a regional or national scale could have
even more far-reaching consequences. It is unrealistic to imagine that the private
and voluntary sector bidders could be expected to take the full risk of economic
recession. The Government needs to develop and explain its views of how the risk
of recession would be handled in the contracting process.

We have long supported the Government’s aim of increasing opportunity and
offering support to those who can move into employment. However, as the report
acknowledges, its recommendations target the most socially disadvantaged
people in the country — those for whom the last 10 years of sustained welfare to
work initiatives have brought no significant improvements. These are the people
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who face complex barriers to labour market entry that cut across ethnicity, gender,
disability etc. They are the least likely to be helped by mainstream programmes,
and it will be necessary to ensure that providers cannot avoid taking on the
challenge of designing and delivering effective support to this group. When tackling
entrenched, complex disadvantage, the Government must ensure that in seeking
to minimise effective cost and risk to the State, it does not transfer cost and risk
to the people it purports to be assisting, particularly if the scale of social benefits
accruing from the recommendations remains uncertain.

We recognise the appeal of the ‘something for something’ approach, and the value
of measures that reinforce the social compact; for example in demonstrating to
those people in low-paid work that there is equity of obligation upon those people
in receipt of the ‘active’ working-age benefits. However, we can see no longer-term
social gain in measures that compel and direct benefit recipients without offering
some element of real choice and responsible personal decision making. At the
same time, it will be necessary to demonstrate to tax payers that the benefits
arising from the recommendations would be sufficient to justify their costs, and
associated risks. Many of the elements in the ‘mix’ of services and programmes
that will be needed to support the recommended way forward are vulnerable to
financial pressures. For example, many LAs are already making cuts in current
social care provision and may be unable to make sufficient money available to
deliver flexible child care on the scale anticipated by the report.

For the foreseeable future, it will remain a fact of life that a regulated, highly
complex benefits system is both the vehicle and the driver of welfare to work
programmes (the new ESA, for example, will be a complex, process-driven benefit
when it is introduced in 2008). The regulations and the processes they support
provide the framework for securing mandatory participation and compliance
and the associated decision-making that under-pins benefit entittement. Work-
focused support programmes also operate within this framework. The extent
to which ‘flexibility’ for individual customers can be achieved without sacrificing
the transparency and equity of outcome that are the foundations of a regulated
benefits system merits particular attention. How will complaints from individuals
who are offered very different regimes in different regions be answered?

The balance of rights and responsibilities

In the context of reinforcing rights and responsibilities, we were particularly
interested in the Secretary of State’s recent remarks about the high numbers of
‘repeat claims’ to JSA, when he suggested that cycles of short-term employment
are evidence of a ‘can work, won’t work’ culture. We would suggest a possible
alternative hypothesis, based on our observations of a number of areas in the
country where repeat JSA claims run at consistently high levels. In these areas, the
bulk of employment is short-term contract employment, accessed via employment
agencies. Relatively few jobs appear to last more than 12 weeks, even though,
at the end of a contract, the employee may be taken on by the same employer
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a few weeks later on another short contract. Departmental research from 2006
suggests that the proportion of JSA claimants who have had a permanent job
is far lower than amongst the labour force as a whole and that the majority of
JSA claimants would rather spend more time in work, not less.'® Other research
echoes these conclusion and suggests that much employment insecurity tends
to be a consequence of the ‘flexible’ nature of low-skilled employment in modern
Britain, rather than a reflection of the existence of a widespread ‘can work won’t
work culture’.’ If this is correct, how will the contracts handle individuals who
follow this pattern and return to benéefit for short periods between jobs?

We would like to see more in-depth examination of the nature and characteristics of
the labour market in the areas where ‘churn’ of JSA claims is particularly prevalent.
We would also welcome more evidence that employers are buying-in to playing
an active part in pushing up employment rates among the most disadvantaged
groups. We recognise the benefits that local employment partnerships between
large companies and Jobcentre Plus can bring. However, we are concerned
that the Government has yet to persuade many employers in the SME sector
to play an active part in the Government’s employment agenda, and may still
be underestimating the challenge that securing such engagement presents. We
would also point to the impact on the UK labour market of the arrival of ‘work-
ready’ migrants (both skilled and un-skilled) from the new EU states. The on-going
availability of a pool of able and affordable labour must diminish the incentive to
take on those who will require substantial investment and support if they are to
become effective employees.

The Department’s own research has identified structural discrimination as a
significant factor and we were struck by what we heard in the course of the recent
‘Blue Skies’ debates about the continuing impact of such discrimination, especially
in relation to black and minority ethnic job seekers.'2 We would suggest that there
is a risk that longer term contractor support (over the three years following the
take-up of employment) could take away some responsibility from employers for
the training and development of their workers. If support is available outside the
workplace, and without cost, there is little incentive on employers to take an active
role. This does not chime well with the Leitch recommendations

Employment retention and progression are the keys to successful welfare to work
programmes, and we welcome the report’s recognition that more needs to be
done to address the longer-term interests of those returning to employment, or
taking employment for the first time. Job entry alone has little or no impact on
poverty and disadvantage, and for many benefit recipients, entry-level, minimum

0 Carpenter H. (2006) Repeat Jobseeker’'s Allowance spells, DWP Research Report No 394.

" Furlong, A and Cartmel, F, (2004) Vulnerable young men in fragile labour markets: Employment,
unemployment and the search for long-term security, JRF Research Report.

2 Heath, A. and Cheung, S. |. (2006) Ethnic penalties in the labour market: Employers and
discrimination, DWP Research Report No 341.
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wage jobs do not make them substantially ‘better off’. Improving the quality of
work and rewards of employment offers the best chance of a sustained exit from
poverty.

We welcome the emphasis in the report on tackling multiple disadvantage, and
the acknowledgement that the intensive, individualised support that is needed to
improve sustainable outcomes for this group is expensive. Employment Zones, for
example, cost considerably more than comparable programmes operated within
Jobcentre Plus. We have seen for ourselves some of the work that Jobcentre Plus
and its partners have been doing with the hardest to help, and evidence from
the Department’s monitoring and evaluation of these programmes’® supports our
observation that the key to success is intensive, one-to-one support (although
we would qualify this observation by noting that the UK has limited experience of
‘working its caseload’, and that its most obvious achievements have been around
new claims).

The NDLP, for example, is most effective in progressing labour market entry, with
the key relationship being that between the customer and the Jobcentre Plus
PA. While there may be some scope for economies of scale, it seems unlikely
that any dilution of the content and ‘tailoring’ to meet individual need of these
current programmes would produce similar results. Given the numbers of the
most disadvantaged benefit recipients that the report envisages will be catered
for under the proposed ‘contracted out’ model, we think that it may be necessary
to build provider capacity very substantially in order to make this vision a reality.
We have seen — for example in the Progress 2 Work project — that there is a real
problem finding providers of suitable services who are willing to take on those
who present the most challenges. We would be interested to know more about
what capacity actually exists currently, and how contractors might be incentivised
to actively engage in providing services for groups presenting high risks of failure
and potentially low returns.

Whether or not any substantial progress towards a single system for working age
benefits is made in the medium-to-long term, there seems to us to be a tension
between the report’s wish for a system that is both simpler and, at the same time,
more flexible. Even with a single benefit, a regulated, rules based approach is likely
to offer only limited process and operational discretion to programme providers to
focus on outcomes while operating with the benefit rules. Overall, we think that the
report pays insufficient attention to the nature and role of the benefits system. We
also noted the points made at the ‘Blue Skies’ debates to the effect that, balanced
against the arguments for keeping benefits at a level that incentivise work, is the
argument that benefits that are inadequate may lead to the debt and exclusion
that work against labour market entry. Benefits can have a preventative function,
smoothing and accelerating the transition to employment.

8 Chris Hasluck and Anne E. Green (2007) What works for whom? A review of evidence and
meta-analysis for the Department for Work and Pensions.
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Measuring outcomes

We support the extension of the period over which ‘outcomes’ would be measured
and rewarded. However, we do not know of much hard evidence to inform the
decision on how long a period is appropriate for the measurement of results
(other than that a three year period would support the proposed financing model).
In the UK, programmes currently providing intensive, personalised support are
still relatively new, and their longer-term effectiveness — for example, over the
three year period the report proposes for a model for rewarding contractors) —
has not always been part of their evaluation. We believe that piloting the various
elements of the proposed model, and perhaps extending the evaluations of current
programmes, will be necessary before the final form of any new programmes is
determined, and a reward structure settled.

Boosting rewards for positive outcomes for the hardest to help has obvious
attractions. In this context we would be interested to know more about the
development and use of tools for measuring the quantum of disadvantage faced
by each individual claimant when fixing the ‘price’ that the individual commands for
contracting purposes and payment by result. The Australian example is mentioned,
but given that one characteristic of people who present with multiple problems is
the unstable, sometimes volatile, nature of their lives and personal circumstances,
we would suspect that any assessment tool could not take account of the evolving
nature of disadvantage in individual cases and would be a crude and unreliable
‘pricing’ measure over time. Similarly, some people who are not hard to help are
very expensive to help (for example, the rehabilitation of people who have suffered
brain injuries and/or major physical trauma is often very effective and successful
— but it is very costly). A conventional measurement of disadvantage could not
encompass such cases. Nor could such a measure ignore changes in the labour
market over time (and the higher the employment rate, the greater the degree of
difficulty customers may present). We also think that it would be essential for the
‘measurement’ to be conducted by a neutral third party and to take place before
responsibility for the customer passes to the contractor.

Is the report evidence-based?

There are a number of places in the report where evidence is either not cited or
used only partially. For example, the issue of sanctions is considered briefly on
page 95 and the report states that ‘There is some evidence that calls into question
how effectively sanctions are being applied...” The report goes on to question
whether the current regime, that has a significant time lag between missing an
interview and receiving a financial penalty, can really have the desired deterrent
effect. The report does not cite the evidence and the discussion of sanctions is
underdeveloped, given the centrality of the sanctions regime to the ‘rights and
responsibilities’ agenda.
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There are many examples of complex arguments being reduced to absolutes with
little recognition of the intractable nature of the problems. A case in point is the
assumption under-pinning the lone parent proposals that ‘wrap-around’ childcare
will be in place by 2010. While the availability of childcare provision has been
increasing, there is a good deal of evidence to suggest that provision is still lagging
behind for disabled children and older children, and for parents who need to work
non-traditional hours, and for whom flexibility of care is a key requirement.™

The case put forward in favour of greater conditionality for lone parents of older
children is not at all convincing, and we regard it as a distortion of the evidence
from the last 10 years of lone parent programmes that suggests that greater
coercion has little effect (and the figures we have seen recently for the growing
numbers of parents living with benefit sanctions must be having a negative effect
on child poverty). What works with lone parents is engagement, tailored help and
support, the right sort of child care and the right sort of job.

We were also struck by the evidence presented by stakeholders such as OPF and
the TUC suggesting that the case made for ramping up lone parent conditionality
takes no account of the waste and diminishing returns that must follow. The
report also fails to recognise that there remain numbers of cases where individual
customers are not better-off in work. For our own purposes, we recently sketched
out a number of examples, picking up in particular the relatively unfavourable
position of people who are owner-occupiers paying a mortgage (as opposed to
tenants paying rent to a landlord) and single people with no children. As we note
above, our concern about the new measures for lone parents is also reinforced by
our serious doubts about the deliverability of wrap-around child care by 2010.

Our preliminary conclusions

In his Foreword to the report, David Freud has acknowledged that some of the data
he has used will require further detailed analysis; and that his conclusions and
proposals should be seen as a starting point for the longer-term transformation
of Welfare-to-Work. He envisages his ideas serving as the basis for ‘extensive
consultation’.

We very much hope that this will be the case. We believe that stakeholders must
be offered the opportunity to fully scrutinise the evidence deployed, and question
and challenge the way in which it has been presented. For example, as we have
observed earlier, there are a number of areas in the report in which generalisations
obscure the difficulty and complexity behind some of the author’s assertions.

4 Daycare Trust (2006) Childcare Today A progress report on the Government’s Ten-year
Childcare Strategy
http://www.daycaretrust.org.uk/mod/fileman/files/Childcare_Today_Nov_2006.pdf
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We think that it is fair to say that much of the report’s most radical vision for the
future is no more than a very high-level snap-shot of what might be, subject to a
testing range of pre-conditions being met. It is also posited on a strong economy
and future growth. While there is no reason at the moment to predict a down-turn
in the economy, the proposed model for the future would seem to be particularly
vulnerable to changing conditions economic and labour market conditions, both
nationally and locally.

The report also rightly recognises that welfare reform is not the business of DWP
alone. Other Departments, local authorities and agencies must undoubtedly play
a major role in the development of the suggested new models for welfare-to-work,
and in building the wider environment in which they might succeed. Again, we
hope that the Department will ensure that the implications for all stakeholders are
fully exposed and open to debate.

These are our first thoughts on what is a radical and challenging vision of a
possible future direction for welfare to work. The Government clearly needs to do
much more to flesh-out the report’s thinking and recommendations as a prelude
to full consultation on whatever it may decide to take forward from this report.

If the Government is going to adopt this report as a blueprint for the development
of radical new policies, programmes and delivery mechanisms, we believe that
full and thorough consultation, on a timetable that will enable stakeholders to
give proposals the detailed attention they deserve, is essential. In particular, we
would expect to see the results of the child poverty impact assessments that
we understand will now be conducted for all the proposals the Government
may eventually decide to take forward. It is also not yet clear where the report’s
recommendations sit more generally in relation to the newly-published Child
Poverty Strategy. We would be concerned if the report’s answers are to be regarded
as the only credible and acceptable ones to the very real problems of poverty
and social disadvantage that the Government recognised when it commissioned
David Freud’s advice.

We look forward to contributing further to this work in due course.
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Annex F

Membership of the Committee (as at 31 July 2007)

Sir Richard Tilt joined the Prison Service in 1966 as a graduate entrant, and
worked in a variety of prison establishments before governing Bedford and
Gartree prisons. From 1990 he worked in Prison Service HQ, first as Head of
Industrial Relations, then as Director of Services. In 1994 he was appointed
Director of Security, and in the same year he became Director-General. He
retired from the Prison Service in 2000. He was an NHS Chair for six years
and is the Social Fund Commissioner. In 2007 he was appointed to chair
the Independent Complaints Panel for the Portman Group (Alcoholic Drinks
Industry Regulation). He is a governor of de Montfort University. He was a
Churchill Fellow in 1991 and was knighted in 1999.

Kwame Akuffo has been a law teacher since 1982 and is currently a Senior
Lecturer at Ealing Law School, Thames Valley University. He has worked for
many years in community relations and community legal service delivery.
He is Vice Chair of Ealing Racial Equality Council and runs a free law clinic,
the Community Advice Programme (CAP), where he currently serves as
Chairman. He teaches International Human Rights, Public International Law
and Trusts. His research interests include International and Comparative
Law, race relations and Law in Development. He also sits as a JP and a
member of the Steering Committee of Ealing Community Legal Services
Partnership. He was a member of the Independent Monitoring Board at
HMP Wormwood Scrubs until February 2004.

Les Allamby is Director of Law Centre (NI). He is a solicitor and sociology
and social administration graduate. He is a social security adviser involved
in advocacy before the Social Security Commissioner, and with taking cases
to the ECJ and ECHR on social security issues. He is currently a member
of the Legal Services Commission in Northern Ireland and from 2006,
was a member of the Legal Services Review Group in Northern Ireland.
From 1999-2004 he was the Chairperson of the Standards Committee
for Northern Ireland, reporting on the quality of decision making for social
security and child support. He has written widely on legal and social policy
issues. He has also served as an election monitor and supervisor in Bosnia
and Pakistan.

Simon Bartley is Managing Director of S4 Consulting Limited and Non-
Executive Director or Company Secretary of a number of other Companies.
He was educated at Durham University where in 1979 he graduated with a
BSc in Engineering Science and Management and in 1985 with a MSc in
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Management Science. He is currently undertaking a Doctorate in Business
Administration doing research into Small Businesses and Vocational
Education. Simon is a Chartered and a European Engineer, a Member of
both the Institution of Civil Engineers and of CIBSE and is a Fellow of the
Institution of Engineering Technology and of City & Guilds.

He is Chair of SummitSkills, the Sector Skills Council for the Building Services
Engineering Sector which covers the electrotechnical, heating, ventilating,
air conditioning, refrigeration and plumbing industries, a Member of The
City & Guilds of London Institute Council and a Director of both SFEDI
and the Council for Enterprise. Simon's other business representations
include him being a Member of the Small Business Council as well as being
past Chair of the CBl's Small and Medium Enterprise Council. He currently
Chairs both the 14-19 Diploma Steering Group for Construction and the
Built Environment and the BSI SME Policy Committee.

Brigid Campbell studied Classics before entering the civil service,
working mainly with expert advisory committees in the medical field. She
subsequently underwent teacher training, spent five years in a Citizens
Advice Bureau, and went on to study law and qualify as a solicitor. After
a short spell in practice, she joined the teaching staff of The College of
Law and became the College's Head of Welfare Law, co-authoring the
student textbook used for the Legal Practice course. She was appointed
to the Independent Tribunal Service (now The Appeals Service) in 1995,
and sits as a part-time Chairman, with particular experience in disability
and incapacity appeals. Since retiring from the College of Law in 2000 she
has returned to Citizens Advice. She is currently a member of the Technical
Working Group providing advice to the DWP on the reform of the Personal
Capability Assessment.

Dr Angus Erskine is an Honorary Senior Research Fellow in the
Department of Applied Social Science, in the University of Stirling. He has
taught at the Universities of Stirling, Glasgow and Edinburgh and the, then,
Sunderland Polytechnic. He has many years of experience working with
local area-based anti-poverty initiatives. His most recent research has been
race issues. He is particularly interested in social security delivery in rural
areas. He was Chair of the Editorial Board of the Journal of Social Policy
and Review Editor for the Journal of Social Policy. He has researched and
written on social security, employment, social exclusion and poverty and
co-edited The Student's Companion to Social Policy and The Dictionary of
Social Policy.

Richard Exell OBE is the TUC's Senior Policy Officer responsible for social
security. He took part in the European Commission's discussions leading
to the Recommendations on Minimum Standards in Social Protection and
the Guarantee of Benefits and Resources, and was a member of the trade

41



union team in the discussions leading to the conclusion of the European
agreement on parental leave. He has acted as rapporteur's expert for the
Economic and Social Committee on two reports, including that on social
exclusion. He is a member of the Disability Rights Commission.

Alison Garnham is joint-Chief Executive of the Daycare Trust, taking up
her position in June 2006. Prior to this, for nine years she was the Director
of Policy and Research at One Parent Families. She worked for many years
as a welfare rights adviser and for a number of women's organisations
before, in 1989, joining the Child Poverty Action Group (CPAG) where she
co-authored a number of publications about the Child Support Act. She has
subsequently written about lone parenthood and child poverty, including an
edition of Poverty: the Facts, published by CPAG. Before joining One Parent
Families she was Senior Lecturer in Social Policy at the University of North
London (now London Metropolitan University) where she has also been
remains an Honorary Research Fellow.

Professor Elaine Kempson CBE is Professor of Personal Finance and
Social Policy Research at the University of Bristol. She is also Director
of the Personal Finance Research Centre at the University. For the past
20 years she has undertaken research into various aspects of money
management and use of personal financial services, especially among low-
income families. In recent years, this has included a large body of work on
access to financial services and financial exclusion. She was a member of
the HM Treasury Policy Action Team 14 on Access to Financial Services
and a member of the DTI Foresight Panel on Personal Financial Services.
In 2002 she undertook the first independent review of the Banking Codes,
and was reappointed to review the codes again in 2004. She also undertook
the independent assessment of the Financial Ombudsman Service in
2004. Elaine is currently a member of the Financial Inclusion Taskforce,
the Banking Code Standards Board and the DTl Advisory Group on over-
indebtedness.

Laurie Naumann took early retirement from the Scottish Council for Single
Homeless in 1999. He had been involved in setting it up and was director
from 1978. From 1992 to 1995 he was seconded to The Scottish Office Social
Work Services Inspectorate. Between 1981 and 1992 he was secretary
of the Care in the Community Scottish Working Group. He is currently
undertaking a mixture of voluntary and self-employed work in the housing
and social service field and on voluntary sector issues, mainly in Scotland.
At present he is Chair of the Highland Housing and Community Care Trust,
the Consultation and Involvement Trust Scotland and the Refugee Survival
Trust. He is a board member of Garvald Centre Edinburgh, the Kingdom
Housing Association, the Voluntary Action Fund and FEAT Enterprises.
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Professor Anthony Ogus CBE holds a Chair of Law at the University of
Manchester, having previously held appointments at the Universities of
Leicester, Oxford and Newcastle-upon-Tyne. He has worked with social
scientists in appraising different aspects of law and has written extensively
on welfare law, including a textbook on social security. He is a member of the
Editorial Advisory Committee of the Journal of Social Security Law. He has
also served on committees of the Economic and Social Research Council. In
2002 he was awarded the CBE for services to the Social Security Advisory
Committee and in 2007 was elected a Fellow of the British Academy.

Pat Smail is a research consultant and partner in Focus Consultancy,
undertaking social research and evaluations across the public and charitable
sectors. She has been a non-executive director of Gwent Healthcare NHS
Trust for nine years; she was Trust Convenor for Complaints and now holds
special responsibility for children's services. She is a registered social worker
and has worked in both Wales and England, primarily in children and family
services. She is past Chair of MIND Monmouthshire and retains an interest
in mental health policy. Her current research interests include severe child
poverty, children and young people’s participation in decision-making and
community regeneration. She takes a particular interest in equality and
diversity issues.

Professor Janet Walker is Emeritus Professor of Family Policy in the
Institute of Health and Society at the University of Newcastle-upon-Tyne.
Until 2005 she was director of the Newcastle Centre for Family Studies
and led over 40 studies in the fields of marriage and divorce, parenting,
and criminal justice. She has been an expert consultant for the Council of
Europe and a non-executive Director of Newcastle City NHS Trust where she
was responsible for dealing with complaints from the public and overseeing
services for the elderly. She is Vice-Chair of the Board of Trustees of the
Family and Parenting Institute and Trustee of the new National Academy of
Parenting Practitioners. She is a Fellow of the Royal Society of Arts and of
the Academy of Learned Societies for the Social Sciences.

Professor Robert Walker is Professor of Social Policy, University of Oxford
and Fellow of Green College. He has devoted his career to informing policy
advance on issues related to social security, poverty and social exclusion in
Britain and elsewhere through the assembly and dissemination of evidence
and by direct engagement in the policy process. After a spell in the civil
service, he worked at the Universities of Kent and York before directing
the Centre for Research in Social Policy at Loughborough University and
becoming Professor of Social Policy, University of Nottingham. He has
undertaken over 60 research projects and published 18 books including
‘Social Security and Welfare' (OUP-McGraw-Hill2005). He is a Fellow of the
Royal Society of Arts.
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Annex G

Financial statement

The Committee held 11 full meetings during the financial year 2006/7 in
addition to the stakeholder seminar in November 2006.

For the 2007/8 financial year the Chairman is paid remuneration of £21,420
per annum.

For the 2007/8 year the daily fee for other Committee members is £214.20
per day.

In the year ending 31 March 2007 expenditure on remuneration, fees, travel
expenses, subsistence, accommodation and hospitality for the Committee
totalled £98,600.

The budget for staffing in 2007/8 is £286,000.

The non-staff budget for 2007/8 (including fees etc for Committee members)
is £122,000.
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Social Security Advisory Committee
Occasional Paper N° 2

An examination of the ethical and legal issues
of ‘piloting’ in its widest sense in the
Department for Work and Pensions

This paper was produced in support of advice offered to the Secretary of State in accordance with the
Committee’s remit (s 170(i) (a) of the SSA 1992 refers). The original text was sent to Ministers in
January 2007 and is now being given wider distribution. We are grateful for the assistance of our
Research and Policy Specialist, Dr Anna Bee, who prepared the paper for us, and to Departmental
officials who provided factual information. However, the views expressed and any conclusions reached
in the paper are solely the responsibility of the Committee.
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An examination of the ethical and legal issues
of ‘piloting’ in its widest sense in the
Department for Work and Pensions

Summary

This paper has two linked aims: Firstly to consider the ethical and legal issues of ‘piloting’ in the
Department for Work and Pensions (DWP) through the use of specific case studies, and secondly to
develop an informal diagrammatic tool to support the Social Security Advisory Committee’s (SSAC’s)
scrutiny of DWP pilots in terms of the balance between their potential risk to individuals and the
robustness of their evaluations. It begins by considering the range of published ethical and legal
guidance for social research. It focuses on the issues of avoidance of harm, informed consent and
voluntary participation before considering their relevance to policy evaluation. The paper then explores
the ethical and legal issues of ‘pilots’ and how they relate to the ethical guidance for social research
and policy evaluation.

The ethical and legal issues are then considered in the context of a number of DWP case studies,
including the Basic Skills pilots (2001 and 2004), Pathways to Work in Somerset and the Working
Neighbourhoods Pilot. The case studies illustrate that similar ethical issues, such as the risk to
participants in mandatory programmes, arise repeatedly in the context of recent DWP pilots. Although
regulations confer the legal powers to undertake pilots, there is still a need to consider whether the
pilot is proportional and able to generate robust evaluation results.

The paper also proposes a diagrammatic (informal) tool to help support the Committee in its scrutiny
of pilot regulations in relation to the key elements of the debate about the ethics of pilots. This figure
(Figure 2) allows pilots to be classified in terms of the relationship between the level of potential risk
to participants inherent in the pilot and the potential of the evaluation to produce generalisable results.
Finally, the paper reasserts the Committee’s belief that there may be a case for the Department to
establish standards of practice for pilots that would complement the published ethical guidance for
social research and evaluation.
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Introduction

This paper has two linked aims:

. firstly to consider the ethical and legal issues of ‘piloting’ in DWP through the use of
specific case studies; and

. secondly to develop an informal, diagrammatic tool to support SSAC’s scrutiny of DWP
pilots in terms of the balance between their potential risk to individuals and the robustness
of their evaluations.

The paper is motivated by concerns raised by Committee Members around the design and
evaluation of a variety of DWP pilots, especially with respect to the ethical issues associated
with the pilots. The paper, therefore, has a primary focus on pilots that have come before the
Committee (although other pilots are included) and the key issues arising from discussions
during SSAC meetings, referrals of regulations and Committee advice to Ministers. The paper
does not attempt to answer the complex questions that arise when considering the ethics of
pilots. Rather, it lays out the issues and identifies those that SSAC Members think will be key
when scrutinising proposed pilots and their associated regulations.

Pilots are designed to allow policies or programmes to be tested thoroughly prior to widespread
implementation and the number and scale of pilots has increased significantly in the UK since
1997. The rise in the use of pilots is linked to the increased support for the idea of ‘evidence-
based policy’. The oft-quoted 1999 Modernising Government White Paper called for a greater
and better use of evidence in policy making and a focus on policies that would deliver long-term
goals (TSO 1999). The White Paper made specific reference to pilots, stating that, ‘we must
make more use of pilot schemes to encourage innovations and test whether they work’ (quoted in
Bullock et al., 2001:49). Given the high profile nature of the government’s welfare-to-work agenda,
employment and welfare policy has been an important area for piloting. DWP and predecessor
departments have, therefore, been involved in testing a number of large-scale programmes over
the last nine years, including the New Deals and the current Pathways to Work pilot. There are
also a wide variety of smaller-scale pilots in operation. The use of pilots to generate knowledge to
support better policy making is not unproblematic. There are a number of issues, such as the
political context and short timescales allowed for pilots, which reduce their efficacy in fully answering
the question of ‘what works’ (Sanderson, 2002; Walker, 2001).

The first section of the paper considers the existing ethical and legal guidelines for social research
that are set out by relevant funding and governing bodies. Although many of the ethical issues
covered are common to all sets of guidance, it is not within the scope of this paper to explore
the complete range of guidance. Instead, the paper draws out the key issues for DWP social
research, such as informed consent and the avoidance of harm in Section 1. Section 2 considers
the ethical and legal issues of ‘pilots’ while Section 3 considers a range of DWP case studies in
relation to the ethical and legal issues set out in Section 1. The case studies include both
experimental and quasi-experimental pilots. While the paper covers a range of pilots, it focuses
on those that have raised particular issues for the Committee and so the case studies should
not be viewed as a necessarily representative sample. The final section puts forward an informal
‘graphic’ to help classify pilots in relation to their potential to cause harm and the robustness of
their evaluations (Figure 2).
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1.1

1.2

1.3

1.4

Section 1 - Social research:
Ethical guidance/frameworks

There is no shortage of ethical guidance for social research already available and much of the
guidance is relevant to DWP. For example, the European Union, the UK Social Research
Association (SRA), the Economic and Social Research Council (ESRC) and the Government
Social Research Unit (GSR) have all published ethical guidance. DWP researchers themselves
have produced a guide to research ethics that highlights some of the specific issues associated
with DWP research and covers the main legal and ethical issues associated with commissioning,
managing and using DWP social research.

The various sets of guidelines have slightly differing aims in terms of how strictly they should be
adhered to. The ESRC guidelines need to be followed for projects funded by the ESRC, while
the SRA members are exhorted to read and abide by their guidelines. The GSR guidelines
state that ‘all members of the Government Social Research (GSR) service... must be aware of
and uphold basic ethical responsibilities (as well as their legal obligations) throughout the life of
any research project conducted or commissioned for government’ (GSR, 2005:4). Although
produced by different organisations, the various sets of guidelines naturally address many of
the same key ethical issues. The following sections explore the key issues of avoiding harm to
participants, informed consent, voluntary participation and confidentiality.

Avoidance of harm within social research

A key theme in the guidelines is the issue of avoiding the risk of harm to the participant. This
theme originally emerged from medical research and the associated concept of beneficence. In
research involving humans, the ethical principle of beneficence is expressed in researchers’
responsibility to minimise the risk of harm or discomfort to participants in research projects. It
also expresses the idea that any risk to participants should only be justified if it is in proportion
to the expected benefits arising from the research (Blustein, 2005).

The social research guidelines are all clear that researchers should ensure, as far as possible,
that participants do not suffer undue harm as a result of their involvement in the research. The
ESRC guidelines consider the issue of risk, to both researchers and the researched, in some
detail. Risk includes potential physical or psychological harm or stress that participation might
generate and, in addition, in social research it includes the risks associated with revealing
sensitive information (ESRC, 2006). While all potential risks may be difficult to identify before
the project starts, researchers should consider the range of potential risks and either alter the
research design or seek to mitigate the risk. For evaluations, it is recognised that evaluators be
aware of and make every attempt to minimise any potential harmful effects of the evaluation
and should carefully judge when benefits arising from the evaluation would not outweigh the
potential risk or harm (American Evaluation Society, 2004; UK Evaluation Society, 2006).
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1.5

1.6

1.7

There is recognition of this issue within the context of government sponsored research and the
GSR guidance states that researchers should ensure that research is conducted in a manner
that ‘avoids personal and social harm’. It also states that government social research should
‘meet a clearly defined, legitimate and unmet need to inform the conduct of government business
(GSR, 2005:6). So, government research should only be carried out if there is a recognisable
need for the information it will generate and if it avoids harm to the participants.

’

The guidance is clear that where possible, potential harm should be avoided or minimised. At
the same time concern for ‘individual rights needs to be balanced against the benefits to society
that may accrue from the research activity’ (Social Research Association, 2003:15). In the
context of government research, some degree of risk within pilots may be defended on the
grounds that it will produce information that is likely to increase the ‘common good’. Therefore,
it is acceptable for a number of individuals to be mandated to participate in the pilot so that
either the expected benefits can be rolled out to the rest of the eligible population or the policy
can be altered or rejected at an early stage. This idea is echoed in the DWP guidance, which
states that ‘virtually any research potentially places a burden on the respondent and this imposes
on us an ethical responsibility only to collect data that is going to be of real use’ (Bacon and
Olsen, 2003:17).

Informed consent and voluntary participation

Another recurring theme within the guidance is that of informed consent and the linked principle
of voluntary participation. Again, these ideas emerged from medical research, specifically the
1946 Nuremberg Code that was developed in response to the use of prisoners as involuntary
participants in medical experiments. The Nuremburg Code made it clear that human subjects
should be informed of what was involved in research and should not be compelled to take part
(Homan, 2004). The principle of informed consent is central to the practice of social research
and is discussed in the guidelines from all the research and evaluation organisations. The
guidelines highlight that for consent to be valid, it should be freely given by a person who has
the necessary capacity and is sufficiently informed. Researchers should inform subjects that
they have a right to refuse to participate at all, or to withdraw from the research at any time and
for any reason (ESRC, 2006). Participants should be provided with as much information as
possible about what is involved in the research. For vulnerable groups such as children ‘or
those in a dependent relationship to the researcher or commissioning body’ it may be harder to
achieve true informed consent (Social Research Association, 2003:30). Researchers should
have respect for the persons involved and should treat then as autonomous agents.
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1.8

1.9

1.10

Participation in almost all research is voluntary. However, this voluntary principle is sometimes
compromised. The EU ethics code illustrates three occasions in which voluntary participation is
not the case (Dench et al., 2004):

. government surveys that require people to participate by law, such as a Census;

. students who are required to participate in experiments as part of their course requirements;
and

. institutions that require students, patients and those in receipt of benefits, etc to complete

forms. The administrative data collected may be used for monitoring, planning or reporting’.

Confidentiality

The principle of confidentiality in social research generally means that the identities and records
of participants must be kept confidential. No participant(s) or non-participant(s) should be
identifiable in the research, unless they expressly wish to be and this has been agreed (SRA,
2003). Data generated through the research must be kept secure and not released to any
unauthorised person or organisation. The Data Protection Act applies in all cases of social
research but it could be argued that special care is needed in the context of government research
due to the large-scale and sensitive nature of much of the data held.

Ethical guidelines for policy evaluation

The guidelines discussed above tend to deal explicitly with ‘social research’ rather than policy
evaluation and the question arises of whether social research and policy evaluation are sufficiently
different to warrant different ethical frameworks. It has been proposed that policy evaluation:

‘uses a range of research methods to systematically investigate the effectiveness of policy
interventions, implementation and processes and to determine their merit ... in terms of improving
the social and economic conditions of different stakeholders.” (Government Chief Social
Researcher’s Office, 2003:3)

Accepting that policy evaluation employs recognised research methods means that the ethical
guidance put forward for social research is largely relevant for policy evaluation. There is though,
the additional consideration that the process of evaluating a policy may well bring associated
risks for those either subjected to a policy (for example, financial sanctions) or denied it (for
example, new support services). The balance between the potential harm to individuals and the
potential benefit to society could be considered to be more sensitive in policy evaluation.
Government pilots are one example of a policy evaluation that may bring with them a variety of
potential risks for participants and where participation in the pilot itself may be mandatory. In
evaluating a policy it is important that its anticipated results are judged socially desirable before
the difficult ethical issues associated with its implementation are confronted (Federal Judicial
Center, 1981).

" DWP benefit forms contain a section that states that the Department may collect and use data on recipients
(See Annex A). Benefit receipt is used as a sample base for much DWP research and contact details of those
selected for the sample are sent to external research contractors. Benefit recipients are not provided with the
opportunity to opt out of being selected in their sample, although once the contractors have contacted them,
individuals are provided with opportunities to opt out of the research (at any stage in the process).
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1.11 The policy development itself and the associated evaluation are intimately related, and policy

21

2.2

2.3

development should also follow ethical guidelines. Policy making involves choices that are
influenced by values: the values of society, policy makers and Ministers. The Civil Service
Code provides context for the development of policy and ideally, researchers should be involved
from the early stage of policy development to ensure that it is indeed amenable to evaluation. In
the case of DWP, although the Department has created joint strategy and analytical divisions in
order to move towards the more integrated development of policy initiatives, there are still
occasions when policy priorities emerge in a way that makes them difficult to evaluate effectively.
As Walker (2001:321) highlighted:

‘The development of the evaluation design is nested within the policy process ... in the UK
design issues take second place to policy concerns. Hence, researchers — both those inside
the government machine and potential contractors — are typically presented with the task of
devising an evaluation for a particular pilot implementation, rather than being asked to determine
how best to evaluate a policy.’

Section 2 — Pilots: Legal and ethical issues

This section considers the ethical and legal issues associated with government pilots, with a
focus on DWP pilots. This paper is concerned with DWP pilots in their widest sense, so that it
explores a number of policies that were described as ‘pilots’. The Cabinet Office ‘“Trying it out’
Report (2003:11) suggested that:

‘The term “pilot” should ideally be reserved for rigorous early evaluations of a policy (or some of
its elements) before that policy has been rolled out nationally and while still open to adjustment
in the light of the evidence complied.’

There have been a variety of terms used to describe policy initiatives including, pathfinders,
prototypes and pilots. There seems to be a lack of clear standards on how these terms are
chosen in terms of their relationship to the policy they describe and different terms are used
across government departments. This paper takes policy initiatives described as pilots by DWP
as its focus, although it is arguable whether they all adhere closely to the Cabinet Office definition
above.

The legal context for pilots

The legal basis for pilots lies in the relevant Acts of Parliament and subsequent regulations.
Pilots are designed following discussions between policy makers, departmental solicitors and
evaluators. When relevant Acts are debated in Parliament (as Bills) they often lack the details
of new policies that may emerge. For example, when the Jobseeker’'s Act 1995 was debated,
MPs raised the issue of the type of detailed policies that would emerge based on the eventual
Act and the lack of definition of key terms such as ‘available for employment’ and ‘actively
seeking employment’. During the debate Donald Dewar stated that ‘one can read the text with
great care and learn not a lot. Almost everything in the Bill is to be prescribed and will be done
by regulation at a future and indeterminate date’ (Hansard debates, 10 January 1995:
column110).
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2.4 The Basic Skills 2004 Regulations provide an example of how the Act conferred power for

2.5

2.6

subsequent pilot regulations, regulations that caused the Committee considerable concern (see
Section 3 for a discussion of the Basic Skills pilots). The regulations themselves were fairly brief
and the key changes related to the final section that described the application of basic skills
training. The subsection (d) below was added following SSAC’s referral of the regulations and
subsection (e) lays out the role of sanctions in the pilot.

Application of basic skKills training

(2) This paragraph shall apply to any person -

(b) who, on the day he so attends, is aged 18 years or over and less than 60; and
(c) who has been receiving benefit for a period of not less than six months; and

(d) in respect of whom the Secretary of State considers it appropriate that he should participate
in basic skills training; and

(e) who has been given or sent a notice in writing by an employment officer advising him that if
he fails to participate in such training, his jobseeker’s allowance could cease to be payable or
could be payable at a lower rate.

The Civil Service Code sets out the constitutional framework within which all civil servants work
and the values they are expected to uphold. It is much less detailed than the research guidelines
but it did (until 2006) include a statement about upholding ethical standards associated with
particular professions (for example, social research). The current code that was reissued in
2006, states that civil servants should ‘comply with the law and uphold the administration of
justice’ (Civil Service Code, 2006). This would include considering the Human Rights Act in
designing, implementing and evaluating pilots.

The 1998 Human Rights Act incorporates the European Convention on Human Rights (ECHR)
into UK law. In general, the Act adds an important dimension for interpreting legislation and
policy makers are advised to ensure that regulations are, as far as possible, compatible with
the Convention Rights (Annex B sets out the rights included in the Act). A public authority
should act in a way that is compatible with a Convention right unless it cannot do otherwise as
a result of a provision of primary legislation (Treasury Solicitor, 2004). It applies to action by
public bodies and so applies to research conducted by, or on behalf, of government departments.
The DWP research guidelines suggest that it is important that ‘policy colleagues have checked
the legality of any proposed pilot in advance of setting up the pilot and its evaluation’ and when
in doubt to seek legal advice (Bacon and Olsen, 2003:11).
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2.7 A number of rights in the ECHR have implications for research and piloting. Article 8 stipulates
a right to private and family life. There is a clear connection here to the Data Protection Act, so
that researchers need to ensure that their research and data handling complies with both Acts.
In the specific context of DWP pilots, Article 1, protection of property, could also be seen as
relevant. For example, some pilots include sanctions for non-compliance and so an individual
who felt that a sanction arising from a pilot had deprived them of the right to property might be
in a position to bring a case against the Department. The relevant Act and subsequent regulations
provide the legal basis for policy pilots and so any claim against them in terms of Human Rights
would depend on a judge assessing the regulations’ compatibility with the ECHR?2,

Issues of informed consent in pilots

2.8 There is a great deal of guidance on the importance of informed consent in social research.
However, the issues within the context of government pilots are somewhat more complex and
are worth reviewing here. The scope of informed consent, in terms advocated by the social
research community, is not straightforward. There are three broad sets of circumstances in
which informed consent is required:

. before participation in an experiment (a pilot or programme that involves random allocation);

. before participation in all research/evaluation (for example, surveys, qualitative interviews,
focus groups);

. to allow data linkage (for example, to link survey and administrative data).

2.9 However, in the case of DWP, benefit recipients might be mandated to participate in an activity
(including pilots), without their consent being required. In these instances the regulations mean
that eligible claimants have to participate and that informed consent is not required. Participants
are not however, obliged to participate in the associated evaluation of the policy (although
administrative data about them may be used in the evaluation). Communicating this distinction
can be a tricky issue for the researchers and they need to ensure that customers do not view
participation in the research as being mandatory (as with participation in a mandatory pilot) and
therefore, sign the consent form without being fully aware of their right to opt out of the research.

2.10 Pilots consisting of a Randomised Control Trial (RCT) require two elements of informed consent:

. Customers need to know firstly what will happen to them in terms of participating in the
experiment, i.e. what treatment they might receive if allocated to the action group and
what will happen if allocated to the control group, and secondly that they have the right to
opt out of the experiment.

. They also need to understand the process of gathering data about the experiment (for
example, interviews and/or surveys) and understand that they can also opt out of this
process at any point (some of the issues around informed consent in DWP pilots will be
explored further in Section 3).

2 Arequest for any information on cases brought on this basis was posted on the internet discussion group for
the Appeal Tribunal Judiciary. As of October 2006, members of this discussion group had not cited an example
of this but of course there is no guarantee that it will not happen in the future.

3 In this context, the question arises of whether the informed consent process is part of the policy or part of the
research; as in social experiments, the research and policy design are so closely interlinked.
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Figure 1  Informed consent in RCTs and mandatory non-experimental pilots
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2.11 The preceding sections have considered the ethical guidance for social research and how this
relates to the ethical and legal guidance for policy evaluation generally and pilots specifically.
The ethical issues that generally apply are: avoidance of harm to participants, the need to
balance potential harm with improvements to the common good and the centrality of informed
consent and respect for the person. These issues are linked to the ethical and legal issues for
pilots:

. Pilots should be designed in such a way as to have a potential benefit to society (or
groups within society). Any potential risk to participants should be proportional and should
be balanced by the potential benefits arising from the pilot.

. The evaluation of the pilot should employ robust methods so that any benefit to society
can be measured (for example, the pilot should have a sufficient sample size and run for
a sufficient length of time to allow meaningful evaluation).

. While participation in a pilot may be mandatory, the evaluation should be voluntary and
this distinction should be made as clear as possible for individuals involved. The need for
informed consent should be clearly articulated.

Section 3 —- DWP case studies

3.1 The following section considers DWP case studies that highlight some of the ethical and legal
issues discussed previously (the avoidance of harm, informed consent and voluntary
participation). The case studies are drawn from the previous five years and include two that the
Committee referred for external consultation (Basic Skills 2001 and 2004) and two where the
Committee offered advice to Ministers. Five of the pilots involved some element of mandatory
participation that was sanctionable (for example, Work Focused Interviews (WFIs) or training
courses), while participation in the evaluation remained voluntary. The ethical issues are very
closely related to the design of the pilots and the manner in which they were presented to the
Committee.
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